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Commonwealth Association of Legislative Counsel: an annotated catalogue of publications
Nick Horn and Lauren Brennan   Nick Horn and Lauren Brennan are legislative drafters with the Australian Office of Parliamentary Counsel. They are grateful for the support of their Office to undertake this project, but the views expressed are their own and they take personal responsibility for any errors.
The duty of CALC members
Every member who refuses or fails to provide any news, paper, article or other information, related to legislative drafting, for publication in The Loophole is guilty of an offence and is liable to live with a guilty conscience.
This section has been added to emphasise the importance for the future of the Association and its healthy development that all members make a special effort to send material and news of general interest to the drafting community.  Commonwealth Association of Legislative Counsel,  ‘Minutes of general meeting held 10 September 1986, Americana Hotel, Ocho Rios, Jamaica’, The Loophole Sept. 1987 (2.1),  p 27.
All we like sheep
My more rural colleagues constantly tell me how valuable sheep are, and we have 60 million of those.  By way of contrast, we have 8 Parliamentary Counsel.  But they are the greater producers.  I suspect that between them their output on average would fill half a woolsack or so every 2 sessions.   Lange, D, ‘Speech Notes, Rt. Hon. David Lange CH, Attorney-General’, The Loophole, Nov. 1990 (3.1), p 3 (CALC general meeting, Monday 16 April 1990, Waitemata Ballroom, Sheraton Hotel, Auckland, New Zealand).
The spiritual dimension
I have more insight than all my teachers, for I meditate on your statutes.
Your statutes are my heritage forever; they are the joy of my heart.   ‘The Book of Psalms’, 119:99; 119:111, The Bible, New International Version, qtd Lange, op cit, p 4.
Introduction
This project celebrates the rich resource of writings on legislative drafting and related subjects generated by the Commonwealth Association of Legislative Counsel (CALC) since it was founded in 1983.
Over the years, a significant amount of this literature has been generated, in one way or another, by CALC’s current Secretary, Duncan Berry, and any celebration of such a resource is inevitably a tribute to his extensive contribution.  Duncan contributed two articles to the first edition of The Loophole (the first two of 19 that are catalogued under his name; doubtless there are more unattributed contributions to the journal under his editorship) and he has made numerous attributed and unattributed contributions to The Newsletter.  Evidence of his range and industry as an author is that of all the categories of contributions surveyed (14), he fails to appear in only two.  Certainly he has contributed more than any other single author.
But Duncan Berry’s contribution is most significant as editor of both publications.  In December 1997, he edited his first edition of The Loophole, and between June 2000 and the most recent edition in August 2010, he has directly edited all but two editions of The Loophole, and all editions of The Newsletter.   That is, 11 Loopholes and 10 Newsletters.  The Loophole of Oct. 2007 (2007.3) was edited by Janet Erasmus, and in Jan. 2010 (2010.1) the journal had a guest editor, John Mark Keyes (with Duncan Berry credited as editor-in-chief).  It seems fitting to honour his 70th birthday with a record of these achievements.
This article is in two parts: some general remarks, followed by an annotated catalogue of the CALC publications organised by subject.  In these general remarks, we offer a brief publication history of the CALC Newsletter and The Loophole, an explanation of the organisation of the catalogue and a brief overview.
A publication history of the CALC Newsletter and The Loophole   All publications reviewed are listed at the front of the catalogue.  Their full text is publically available, at no cost, on the CALC website, at http://www.opc.gov.au/calc/index.htm (accessed 8 November 2010).  Incidentally, the Articles and Papers also listed on the site were all first published in The Loophole or the Newsletter.
The CALC Newsletter—first incarnation
The first official CALC publication was its Newsletter for members.  Newsletter No. 1 was published in November 1983, and reported the founding of the Association, at a meeting on 21 September 1983 on the sidelines of the 7th Commonwealth Law Conference in Hong Kong.  Setting the trend for later CALC publications, this contained thoughtful articles on the training of legislative drafters (a summary of a paper by Mr G Nazareth, Hong Kong Law Draftsman) and on the essential elements of an effective drafting service (a summary of a paper by Mr J Q Ewens, former First Parliamentary Counsel, Australia).  It was also the vehicle for the minutes of that inaugural meeting (an aspect of the Newsletters that is not catalogued—see ‘Method of selection’ below).
That first Newsletter was followed by a run of 11 further issues (from No. 2 to a double‑dose of No. 11s in May and July, 1986).  They are a mix of discussions of serious drafting matters with notices of forthcoming CALC meetings (and other relevant events), internal business such as news about members, notices and minutes of meetings and exhortations for members to purchase CALC ‘Loophole’ neckware.
The Loophole
In September 1987, the Newsletter was given a name—The Loophole—and from that point took itself a little more seriously (justifiedly, based on its contents); it also became more conscious of its appearance, with the first of a series of 5 distinctive designs appearing on its front page.  The first edition was cryptically numbered ‘volume 2, issue 1’ (there is no volume 1),   It appears odd to label the first of a series of publications ‘volume 2’.  One possible explanation is that the first Loophole appeared (in September 1987) after the second CALC meeting (1986, Ocho Rios, Jamaica), and so all issues were labelled ‘volume 2’ until the third CALC meeting (1990, Aukland, New Zealand). After the third meeting, all issues were labelled ‘volume 3’ until the fourth CALC meeting (1993, Nicosia, Cyprus), after which the volume-issue numbering system was abandoned. with issues 2-6 of volume 2 following between February 1988 and March 1990. Volume 3 followed with issues 1, 2 and 4 between November 1990 and February 1993.   We could not locate any edition numbered volume 3, issue 3 (between Aug. 1991 (3.2) and Feb. 1993 (3.4)).  Since then, volume numbering was abandoned.  All editions of The Loophole have been identified by month and year (even those first 3 ‘volumes’), and since December 2001, also by issue numbers within a particular year.
In June 2000 The Loophole began to style itself as ‘Journal of the Commonwealth Association of Legislative Counsel’, two years before the re-launching of the Newsletter in August 2002.  The last Loophole to describe itself as a newsletter was the edition of June 1999.
The CALC Newsletter reincarnated
With The Loophole firmly established as a respectable professional journal 15 years since its first publication, the Newsletter was re‑launched in August 2002 as a separate publication.  This has appeared irregularly in the intervals between the publication of The Loophole.  The two publications have kept pace with each other, with 11 Loopholes and 10 Newsletters being published in the 10 years until August 2010. 
The Newsletter of both periods contains news of forthcoming meetings and conferences and internal business and, in addition, includes substantial material in the form of case notes and commentaries (editorial and otherwise), summaries or republications of articles of interest from newspapers, journals and the internet, book reviews and notices about CALC members.  A survey of this literature made it apparent that there is a significant amount of material of lasting value in all the Newsletters that should be made more accessible by recording in the catalogue.
Organisation of the catalogue
Some general comments are offered here on the organising principles used for this project.  For more detailed comments on methodology, see the notes which preface the catalogue.
Method of selection
All issues of each publication were reviewed.   Except the missing issue of The Loophole (volume 3, issue 3), if it exists.  An item was selected for the catalogue if it was considered to constitute a discussion or news relating to drafting matters of more than ephemeral significance.  Evidently, this has been a subjective process, but we have erred on the side of inclusion rather than exclusion in an effort to compensate for our individual prejudices.
A lot of quite short items in the Newsletter have been selected for their inherent interest.  All items (however brief) relating to drafter honours, appointments, resignations, retirements and deaths are recorded under 4.1 (personalia) in the belief that this material is of particular interest to drafters and those interested in the history of Commonwealth drafting.  Book reviews are listed, and notices of forthcoming books and other publications are also listed, whether or not there is any substantive material relating to their contents. 
Systematically excluded from the catalogue are items relating purely to the internal life of CALC: minutes of general meetings; lists of members; notices of forthcoming meetings and conferences; items relating to drafting vacancies (or availability); advertisements for ties and scarves. However, summary reports (after the event) of CALC meetings and of other conferences of interest to drafters are recorded under 4.2 (conference reports).
Method of categorisation
The choice of subject matter categories is also inherently subjective, and is not based on any objective bibliographical system.  It has been informed by the process of reviewing the material in the publications, and the list we started with was considerably modified by the end of the process.
The categories fall into three broad families:  Principle (legal principle); Process (drafting process); and Product (legislation).  Inevitably, a fourth family, the familiar Miscellaneous, is also required.  In summary, here are the categories:

1  Principle
1.1	Parliament, subordinate legislation and the rule of law
1.2	Parliamentary counsel’s role
2  Process
2.1	Drafting offices and drafting process
2.2	Information technology
2.3	Multilingual drafting
2.4	Drafter training
3  Product
3.1	Drafting technique and theory
3.2	Legislation case studies
3.3	Plain language
3.4	Statute book
3.5	Statutory interpretation
4  Miscellaneous
4.1	Personalia
4.2	Conference reports
4.3	Book reviews and publication notices
Some notes on the contents of each category are included below, with indications of subcategory relationships (for example, 3.2 (legislation case studies) and 3.3 (plain language) are subcategories of 3.1 (drafting technique and theory)) and other categorical cross‑references showing family resemblances.  Specific items are not cross‑referenced here or in the catalogue.
1  Principle
1.1	Parliament, subordinate legislation and the rule of law.
The interaction between legislative drafting and the parliamentary process (for example, the impact of parliamentary scrutiny committee activity on drafting).  Includes treatments of parliamentary process in particular jurisdictions.
Concerns about the increasing volume and significance of subordinate legislation and its impact on the rule of law (for example, the use of Henry VIII clauses and ‘framework’ primary legislation).
Subcategory: 1.2 (parliamentary counsel’s role).
See also 2.1 (drafting process), for the relationship between policy and drafting, and the drafter’s role.
For the relationship between the rule of law and access to law, see 3.3 (plain language) and 3.4 (statute book).
1.2	Parliamentary counsel’s role.
The role played by the drafter in the legislative process (for example, the extent to which counsel contribute to the development of policy).
	The drafter’s role in a democratic society, as an upholder of the rule of law.
2  Process
2.1	Drafting offices and drafting process
Discussions of the organisation and practices of drafting offices in Commonwealth (and some other) jurisdications.
Includes accounts of how particular drafting offices function, general issues such as quality control, costing of drafting services (including contracting out), and particular issues such as the working relationships between drafters and instructors.
	Includes papers relating to CALC itself (see Berry, D (Jan 2009) and Engle, G (Sept. 1987)).
	Subcategories: 2.2 (information technology), 2.3 (multilingual drafting) and 2.4 (training).
2.2	Information technology and drafting
The use of innovations in information technology to assist the drafting process.
	See also 3.4 (statute book) for electronic consolidations and republications.
2.3	Multilingual drafting
Drafting for jurisdictions which give official status to legislation in more than one language (such as Hong Kong and Canada).
2.4	Drafter training
Includes items dealing with education and training on legislation generally (see Burrows, J (Aug. 2010) and ‘Ugandan MPs’ (Mar. 2003)).
3.  Product
3.1	Drafting technique and theory
Discussions of particular drafting techniques (for example, incorporation of treaties into domestic law) as well as theoretical considerations (for example, drafting and linguistics).
	 Subcategories: 3.2 (legislation case studies) and 3.3 (plain language).
3.2	Legislation case studies
Discussions of particular drafting projects (for example, tax law redrafting projects).
	See also 2.1 (drafting offices and drafting process)—discussions of drafting process in particular jurisdictions.
3.3	Plain language
Discussions about clarity and precision in legislative drafting.  Includes discussion of the general topic of plain language as well as particular plain langugage style drafting techniques and accounts of reader testing.
	See also 1.1 (parliament etc.) and 3.4 (statute book), particularly for access to law.
3.4	Statute book
Maintenance of, and access to, the statute book.
Particularly concerns the publication of legislation and the consolidation and republication of up‑to‑date laws.
See also 2.1 (drafting process) and 3.3 (plain language).
3.5	Statutory interpretation
Consideration of particular issues of interpretation, including notes on significant cases, as well as general discussions about interpretation and drafting.
See also 3.3 (plain language and access to law).
4.  Miscellaneous
4.1	Personalia
Notices of honours, appointments, resignations, retirements and deaths of prominent or long‑serving drafters and others associated with the profession.
4.2	Conference reports
Reports from CALC conferences and some other conferences of interest to drafters.
4.3	Book reviews and notices
Book reviews, and notices of publication, of drafting literature.
Overview
This project is undertaken for a practical purpose: it aims to make a significant resource more accessible to the international drafting community, and perhaps others with a broad interest in government and the law.  However, some conclusions may be drawn from an overview of the catalogue, regarding an overall preference for the pragmatic and, on the topic of plain language, the range of views and their pragmatic focus.
A preference for the pragmatic
The number of records in each category (apart from category 4, miscellaneous) is as follows:
	Drafting offices and drafting practices (2.1)—37 records;
	Plain language (3.3)—33 records;
	Statute book (3.4)—26 records;
	Parliament, subordinate legislation and the rule of law (1.1)—22 records;
	Statutory interpretation (3.5)—18 records;
	Drafting technique and theory (3.1)—16 records
	Information technology and drafting—15 records;

Drafter training—11 records;
	Parliamentary counsel’s role and legislation case studies—10 records each;
	Multilingual drafting—9 records each.
What does this tell us?  Let us assume that the number of records bears some relationship to levels of interest in each topic in the Commonwealth drafting community.  We can also draw a distinction between topics that may be broadly described as pragmatic (practical or process‑oriented), on the one hand, and principled (or strictly legal) concerns on the other.  On that basis, although there seems to be a reasonable level of interest among the drafting community on each side, there is a clear preference for pragmatic over more principled or strictly legal concerns:
	Pragmatic concerns:  drafting offices (37), statute book (26), information technology (15), drafter training (11), multilingual drafting (9), legislation case studies (10)—total 108 records;
	Principled or strictly legal concerns:  plain language (33); parliament etc. (22); statutory interpretation (18); parliamentary counsel’s role (10)—total 83 records;
	Mixed:  drafting technique and theory—16 records.

Even principled or strictly legal concerns for drafters, such as the topics concerned with plain language or statutory interpretation, are generally dealt with in a very pragmatic way, with particular drafting techniques or case analyses forming the nucleus of discussion.  This reinforces the valuable role played by CALC and its publications as a clearing house for professional concerns, one of its primary functions.  It also helps to distinguish the role played by the CALC publications and that played by academic journals; drafters are not concerned with, say, the rule of law as such, but how the application of the rule of law affects, or should affect, their drafting practice (and vice versa).
A dramatic illustration of this point was unearthed by the literature survey.  This is the article by Neil Adsett, ‘A Brisbane lawyer inside a coup d’état’.  Mar. 1989 (1.2, role of parliamentary counsel); republished from The Proctor.  Mr Adsett was drafting legislation in Fiji at the time of Colonel Rabuka’s coup in 1987.  He vividly describes how he sought to apply principles relating to the rule of law in order to do what he could, as a professional drafter, to assist in the maintenance of legitimate order in the wake of the breakdown of regular government administration and processes.
On the other hand, a fine example of the way in which pragmatic drafting concerns can lead to a valuable principled contribution of general application is in Fung, SYC and A Watson‑Brown.  Feb. 1996 (3.1, drafting technique and theory). The authors describe how a specific research project concerning the translation of English statutes into Chinese required them first to develop a theoretical understanding of common law drafting in the English tradition.  Their account of this, here and in more extended form elsewhere, is of great interest to drafters in that tradition.  See the authors’ The Template, cited in the catalogue entry, and ‘Traditional Drafting in Common Law Jurisdictions’, Statute Law Review 16.3 (1995), p 167.
Plain language
Over the period of the literature surveyed, the most prominent of issues in public discourse involving legislative drafting has been the plain language debate.  As might be expected, this is also the topic that most attracts a variety of opinions in CALC discussion.  Although there is little direct debate between contributors to the discussion, there is certainly a range of views, which can (very broadly speaking) be represented along the following spectrum):  See also Horn, N (Mar. 2005) (2.1, drafting offices and drafting process) on the uptake of plain language style in drafting offices in Australia, New Zealand and Ontario.
	Cautious or defensive:  drafters set out the difficulties faced in achieving plain language in response to critics such as Robert Eagleson.  For the first and liveliest example, see Geoff Kolts’ engagement with the topic as it first rose to prominence in the mid‑1980s.  Kolts, G & Ors (Feb. 1985) and ‘Drafting laws in plain English—a current issue in Australia’, Newsletter, Dec. 1985 (No. 8) [presumably written by Mr Kolts as editor of the Newsletter].  See also Berry, D (Sept. 1987), Nazareth, G (Sept. 1987), Kelly, M (Mar. 1989), Jenkins, C (Dec. 1997) and Hull, D (June 2000).  All of these are recorded in 3.3 (plain language).
Practical implementation:  the catalogue records three influential articles by Ian Turnbull arguing strongly for policy complexity as a significant barrier to achieving plainer laws, but considering in practical terms how to improve their clarity; see also Fredrick Ruhindi’s interesting paper.   Turnbull, I (Feb. 1986, Aug 1991 and July 1995) and Ruhindi, F (June 2009) (3.3, plain language). To these may be added articles on aspects of plain language style or technique, for example (from 3.2, plain language), Barnes, J (June 2004), O’Brien, P (Mar. 2005) and Piper, B (July 2007) on examples and notes, and (from 3.2, legislation case studies) Erasmus, J (June 1999), McAra, E (Mar. 1997) and Jones, K (Oct. 1998) on rewriting tax laws.  See also Berry, D (Mar. 1997 and June 2000) (3.3, plain language) on evaluating audience responses to legislation.

General advocacy:  at this end of the spectrum are items enthusiastically advocating the use of plain language, as seen in contributions by Mark Adler, Robert Eagleson, Joseph Kimble and others.   Adler, M (Aug 2008); Eagleson, R (in Kolts, G & Ors (Feb. 1985); also Oct. 1989 and Mar. 1989); Kimble, J (Dec. 1997) (3.3, plain language).
This breakdown of views is not intended to suggest any permanently fixed division of opinion; indeed, in the case of Duncan Berry, it illuminates an indicative move from initial caution to relatively vigorous adoption.   Contrast Duncan Berry’s paper of Sept. 1987 with his articles of Mar. 1997 and June 2000 mentioned at note 14.  For the most part, the pragmatic bent of legislative drafters again is seen to advantage, with the preponderance of material listed being concerned with issues of practical implementation, the second of the groups listed here.  However, the catalogue puts these practical considerations into perspective in indicating, on the one hand, some relatively cautious attitudes, and on the other hand, some more enthusiastic endorsement and advocacy of plain language.
Conclusion
This overview is merely intended as an indication of some tentative (and doubtless disputable) conclusions that might be drawn from a review of the literature recorded in the catalogue.  More importantly, it is hoped that the catalogue can help to publicise and make more easily available a range of important material on topics related to legislative drafting that has not previously been assembled in this way.
Over the years, Duncan Berry has been a champion for the cause of greater access to the law.  In this special edition of The Loophole it seems appropriate to attempt, in a modest way, to honour him by providing greater access to the CALC archive.   Catalogues such as this lose significance very quickly unless they are freely accessible and properly maintained.  In an attempt to avoid this fate, the catalogue itself will be made available directly via the CALC website, and we undertake to ensure that it is updated with each further CALC publication.  Should we fail in this endeavour, we shall doubtless be convicted of the offence mentioned in the first quotation at the head of this article, and punished with guilty consciences!

