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Editor’s Notes

Like the preceding issues over the past year, this one presents articles that formed the basis
for presentations at the most rec€AtLC Conference in Cape Town in April 20The

articles in this issue provide a good idea of the range topics at that conference and come
from threedifferent sessions.

This issue begins with Michell e DuaHeey’ s art
impact of development assistance on legislative drafting. She focuses on the role of the
Commonwealth Secretariat anglstipport to the Caribbean Region in terms of both

educational programs and technical assistance. She particularly highlighjescaiprBelize

that aims at strengthening institutional drafting capacity and establishing an environment for
sustainable practice.

The nextwo articles are fronthe second session on the evolution of drafting techmique

both form and substanddaria Mousmoutilooks at the impact of legislation aacjues for

the importance of paying attentionit®potential effectiveness. Sk&amineswhat

effectivenesss in legislative texts androposes he ‘ef fecti veness test'’
that can helpmprove the coherence of draft legislation and its capacity to achieve.results

Inturn, AlisonBertin s arti cl e focuses on the reader’s
particular drafting techniques affect this understandirdgdtribes UK studybased on an

ortline survey conducted by the National Archives. The results call into question some
commondrafting assumptionsbout reader preferences and capacity to understand

legislation. It promoted lively debate at the conference and is sure toustdido so.

Thefinalar t i cl e i s based on inRha seksiodahe govelminentr ' s  pr
context for legislative drafting. He looks at the relationship between legislative counsel and

their instructing officers and suggeptaicticedor making life easier for instructing officials

and improwng the performance of underperformergirafting officesparticularly through

the judicious use of information technology, tactful treatment of client drafting and attention

to client feedback.

Thisi ssue concludes with Eamonn Moran’s revie
legislative draftingModern Legislative Drafting, by Dr. Muhammad Majibar Rahmah
Gibraltar.

With this issue the publication of papers from the 2013 Confersteegely complee. |

would encourage submissions for publication in forthcoming issues over the next year, as
well as for the upcoming conference in Edinburgh in April 2015. More details about this and
many othedraftingconferences are contained on the following page.

John Mark Keyes
Ottawa,May, 2014
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Upcoming Conferences

International Conference on Legislative Drafting and Law Reform

The 2™ International Conference on Legislative Drafting and Law Refainich will take

place at the World Bank headquartersVashingon, DC on June 56, 2014 This

conference will provide an excellent opportunity to meet legislative drafters from around the
world, while learning about the various influences on the legislative drafting process.

Conference speakers will include profesaldagislative drafters, academics, legislators,
judges, agency heads and lobbyists, hailing from both developed and developing countries.
The event is an excellent opportunity for a wide range of experts to meet and exchange
knowledge and perspectives atopic of great importance to governance: the drafting and
reform of laws.

For more information on the conference and its sponsors, and to register, please visit the
conference websitevww.ilegis.org

Canadian Institute for the Administration of Justice (CIAJ)

The next Legislative Drafting Conference of the Canadian Instdutbe Administration of
Justice (CIAJ) will be helth Ottawa on 89 September 2014 he conference theme is
Nudging Regulations: Designing and Drafting Regulatory Instruments for the 21st Century.

The conference will address a variety of current isglating to the use and making of regulatory
instruments. It will begin bfeaturing as the keynote speaker Alberto Alemanno, Jean Monet Chair

in EU LawandRisk RegulationHEC Ecole des Hautes Etudes Commerciales). He and other

speakers wiltonsiderhw t he concept of “ niatdrglandsgapeby s changi r
focusing on prompting behavioural changes rather than dictating conduct through legally binding
rules. The conference will also look at many important and developing facets of regulatory
instruments, including public engagement in regulatory development, drafting questions,
incorporation by reference of standards, public access to legislation and parliamentary review of
regulationmaking. An update on recent case law relating to regulatstiryments will also be

provided as well as an address by Mr. Justice Cromwell of the Supreme Court of Canada on Access
to Law.

Further informations available athe CIAJ websitehttp://www.ciajicaj.ca

Clarity — Learning to be Clear

As many of you will already know this year Clarity is partnering WitlClear to present its
conference.earning to be clear from 12 to14 Novembem Belgium. The conference will

have a special focus on what’s going on in
members to learn from others and catch up with colleagues.
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The theme of theonferencewill cover a range of topics including:

Clear (legal) language and businegg) at ' s t he benefit ?
Installing a clear communication policy in organizations

Clarity in the judicial system

Protecting the consumer, ways and means

Using electronic tools for clear drafting

Designing the law

Clarity and translation

= =42 A A4 A4 A4 A -2

Clear communication igovernments

1 Teaching clear legal writing

If you have any questions, contact Ingrid Adriaendencatd @icclear.net or sign up for
regular updatelsy joining the conference mailing list

2015 CALC Conference
Thenext CALC Conference will b Edinburgh, Scotland 1517 April 2015

Call for Papers

The theme for the 2015 CALC Conference in Edinburdlegslative Counsel: Catalysts

of Democracy ad Keepes of an Effective Statute BooR.he theme recognises the
importance of legislative counsel to providing governments and legislatures with effective
legislation and how this is fundamental to democracy.

The Conference Programme Committee invitepgsals for papsrthat will explore this
themein both general and practical terms. Topics of particular interest are:

T
T

T
il

T

the multiple roles of legislative counsel and the ways in which fulfilment of these
roles contributes to democratic government

what is needed for an effective statute book (including issues of accessibility and
plain language),

development of legislative drafting skills: theory and practice,

the government context for legislative drafting, including relations with

instructing officials,

gender issues in the legislative context.

If you would liketo present a paper at the confergpuieasesend a proposal to
katy.leroy@parliament.govt.nincluding
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9 your full name, title, postal and emd address,
1 abriefCV,
1 the title of the proposed paper and a brief summary of the points to be made.

Eachpresentation should be-P® minutes in lengtrand additional time will bavailable
for questions.

The deadline for receiving proposal8isjuly 2014 but please respond as early as you can.

Programme Committee

Katy Le Roy
Bilika Simamba
Therese Perera
John Mark Keyes
Peter Quiggin
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Role of the Commonwealth Secretariat and the Development
of Legislative Drafting in the Commonwealth Caribbean — A
Worthwhile Investment?

Michelle A.R. Daley*

Abstract

The Commonwealth, and in particular, the Caribbean has been plagued by a scarcity of
legislative counsel. The Commonwealth Secretariat has sought to provide developmental
assistance in this area. The paper outlines the assistance provided to date and discusses the
way forward for the continued development of legislative counsel within the region.

Introduction

The Commonwealth is an association of states which has its moderengsysgn the

London Declaration of 1949. This Association has grown to a membership of 54 countries
which share common ties of history, language and institutions but more importantly are
linked by the common values of democracy, freedom, peace, rulg ahthopportunity for

all. The Commonwealth is headed by Queen Elizabeth Il. The SedaBsagyral is the

Chief Executive Officer of the Secretariat and worldwide advocate for the work of the
Commonwealth. The Commonwealth Heads of Government Meetingsteerstablish the
policy and programmes representative of the needs of all members and provides an
opportunity to better understand their goals. The Commonwealth operates through 3
intergovernmental organizations:

1 Chief Parliamentary Counsel, Anguilla.



Role of the Commonwealth Secretariat in the Development of Legislative Drafting in the Commonwealth Caribbean

1 the Commonwealth Secretariat, which axes the plans agreed by the
Commonwealth Heads of Government through technical assistance, advice and
policy development;

1 the Commonwealth Foundation, which helps civil society organizations promote
democracy, development and cultural understanding;

1 the Gmmonwealth of Learning, which encourages the development and sharing
of open learning and distance education.

This paper will focus on the work of the Commonwealth Secretariat (COMSEC).

One of COMSEC’' s key objecti vesphadmgtheoulesuppor
of law. This is done through interaction geared to foster and develop legal, judicial and
constitutional reform with the resultant en
framework. The achievement of this objective requires inymases, the provision of

diverse types of assistance which integrate to create and ensure the viability of these legal

and regulatory frameworks. COMSEC has sought to utilize a holistic approach towards

achieving this objective. Assistance has been ifottme of:

1 technical assistaneethe placement of experts to fill institutional gaps; and
1 educational programsthe development and financing of training programs.

Legislative Drafting is one of the areas that form part of the multifaceted holisti@appro
to the upholding of the Rule of Law.

COMSEC’ s participation in the provision of
recommendations made by the Commonwealth Law Ministers at their meeting in London in
1973. This meeting planted a seed whiebdn firstly with the commissioning of a study to
determine the scope of the problem in relation to developing countries in the

Commonwealth and to identify solutions to the problem. The study was discussed at a

further meeting in 1974 after which and thgplementation of the recommendations began.

Although COMSEC has provided development assistance by way of both educational
programs and technical assistance, the latter arguably has evolved into the mentoring and
apprenticeship approach due to the heawgtesis placed on capacity building and transfer
of skills.

Educational Programs — “Teaching Approach”

One of the main recommendations was a need to begin to train legislative counsel. This was
essential as drafting in most of the developing Commonwstaltbs was done by expatriate
counsel.

During 197475, a series of training courses were organized and funded by the
Commonwealth Fund for Technical Cooperation (CFTC). The courses were held in Africa,
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Asia and the Caribbean and were o64nonth duratiomnd the participants were awarded
certificates. This began the systematic delivery of drafting courses to facilitate participation
by representatives of all the commonwealth regions over the next decade. Several
Caribbean legislative counsel were traidedng this period, returning home to work in
drafting offices throughout the region.

In 1986, COMSEC partnered with the University of the West Indies, (Cave Hill Campus) to
begin a comprehensive legislative drafting programme for the Commonwealth. This
programme included 3 courses in legislative drafting:

1 Certificate Course —a course of 46 months, awarding a Certificate of Attendance
issued by COMSEC in association with the UWI;

1 Advanced Diploma Course —a course of 1 academic year, awarding an Adwdnce
Diploma in Legislative Drafting issued by UWI,

1 Master of Laws —a course of 145 months, awarding an LLM in Legislative
Drafting issued by UWI.

In 1992, UWI took over the courses but was supported by the guarantee from COMSEC that
the CFTC would sponsarminimum number of participants. The Certificate Course was
discontinued in 1993 and a strong Diploma and LLM Course continued training
approximately 1215 participants each year (with approximately 40 percent of each cohort
being from the Caribbean regi). This arrangement continued for several years.

The allure of the UWI programme began to wane, primarily for the reason that, though it
was very successful, small states were challenged by the need to part with staff for the
extended periods required foarticipation in these courses.

Sensitive to the needs of its members COMSEC realized that it needed to revisit how
training was to be administered. In 1995, COMSEC entered into partnership with
Commonwealth of Learning to initiate a programme for tai@ing of legislative counsel
utilizing the new evolving methods of distance learning. The aim was to develop to provide
effective training without requiring staff to be away from the office and in essence crippling,
in small states, the ability of draft offices to operate effectively. The bonus of reduced
costs also made this an attractive option. Regrettably, the CARICOM states did not benefit
from the pilot programme run during 1998 and no programme was run thereafter under
this project due to amnavailability of funding from COMSEC and insufficient stelhded
participants.

In 2002 the Law Ministers again uttered a cry for the creation ofthartdrafting training
opportunities. Several initiatives were explored, ably supported by COMSE®, 2008 a
COMSEC sponsored Workshop on Curriculum Development for the training of Legislative
Drafters was held in Barbados. The workshop saw the adoption of the Commonwealth
curriculum developed by Professor Keith Patchett together with recommendadioasyth
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programme should have a strong focus on practical drafting exercises. This came to fruition
in 2007 with the first course being held at the University of Guyana, Department of Law. A
total of 13 participants from 7 CARICOM countries attended.

Evolving further, COMSEC has again partnered with the CARICOM Secretariat and
Athabasca University to sponsor 4 CARICOM nominees to undergo the Diploma
programme offered by Athabasca University. This programme is a distance programme
which permits the students ¢ontinue to work in their offices while undergoing studies.
However, the COMSEC/CARICOM initiative has sought to enhance the delivery by
providing additional mentorship and guidance through the partnering of the students with
CFTC Experts currently assigd to the CARICOM Secretariat. As the first cohort is about
to begin, this programme will be observed closely to see what this hybridized
taught/mentorship approach yields.

Technical Assistance — “Apprenticeship / Mentoring Approach”

COMSEC’ s d elassidtange imthis drea is a bit unique. It arises out of a request

for assistance and is constructed by and with full participation of the requesting state. Terms
of reference for experts are prepared as a team effort and experts are chosen itiaronsulta
with requesting states, not imposed on them. This is how the technical assistance
programme was designed to work.

COMSEC has provided legislative drafting experts in every commonwealth Caribbean state
during the last 3 decades. These placements nigedly designed to assist with specific
drafting needs-filling gaps in personnel, clearing of backlog of legislative drafting
assignments or specialized drafting projects.

More recently the placement of drafting experts at the CARICOM Secretaridivhasia
expertise to be more efficiently and effectively deployed as these experts are able to service
the entire region preparing draft harmonized model bills as well as providbogimry
interventions from time to time.

The terms of reference of projs have also evolved, moving away from simply the

provision of drafting assistance and seeking to grapple with issues of sustainability through
capacity building, information and skills transfer and the building or development of
institutional frameworksvith the goal of creating sustainable environments within which
legislative counsel can operate.

The Law Ministers in 2008 discussed and considered the perennial problem of the shortage,
recruitment and retention of legislative counsel, recognizing thaisiinot enough to focus

on training alone. This problem required a more sustainable approach based on the adoption
of different strategies under broad headings, which included institutional strengthening,
recruitment and retention of legislative counsellh capacity buil ding”.
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My Own Experience

As a CFTC Expert assigned to Belize, my terms of reference seek to address many of the

issues echoed by Law Ministers in 2008. Like many other CFTC Experts, | am working on
backlog legislation, capacity buildingemtoring local counterparts and transferring skills,

information and best practices. Institutional strengthening is also being addressed and | have
been tasked with establishing a Legislatiuve
Ministry, which provdes for a structure to afford career mobility; to professionalize the

practiceof drafting and to give greater importance to the role of legislative counsel so as to

make opportunities in drafting more attractive to young counsel. Institutional strangthen

is a key element to developing the sustainable practice of legislative drafting in the region.

The Caribbean arguably does not lack drafting capacity as over the last four decades

hundreds of Caribbean nationals have been trained and the majoréy traiough

COMSEC programs. The question is whether CC
difference. | am a product of that investment. | pursued the LLM degree programme at UWI
benefitting from the investment in the development of that programme arestheces

made available to the UWI in the person of Professor VCRAC Crabbe. Upon completion |
returned home joining the Office of the Parliamentary Counsel in Jamaica and was placed

under the supervision of the then Deputy CPC, Marie Thompson, an altithea o

COMSEC drafting training programmes held in
several other alumni, | have been able to grow and develop as a legislative counsel, and | am
continuing to pay forward that investment in the work | am doing in &eliz

| am not a rarity | can readily identify alumni throughout the commonwealth Caribbean
and beyond. We are Chief Parliamentary Counsel, Senior Parliamentary Counsel and
consultant drafters.

Conclusion

COMSEC has provided us as a region with the ressurskilled personnek: but have we
as a region provided an environment for this investment to grow and develop? Have we
made the investment sustainable?

In most small jurisdictions, the issues of availability of drafting positions and professional
mobility continue to make drafting unattractive to the young lawyers and law students, and
many are lured into other lucrative practice areas. It is this problem that gives rise to issues
of recruitment and retention.

The Belize project is therefore a new typ@ssistance geared towards assisting in

developing and establishing an environment for sustainable practice. In addition to the
establishment of the Drafting Unit within t
guidelines, drafting manuals and legtsle management tools are also being introduced.

The project has taken a holistic approach dealing not only with the structures within the
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Ministry, but also targeting the integrated institutions which play a critical role in the work
of legislative cound. Training has been done in relation to instructing officers so that the
capacity of the Ministry personnel tasked with instructing legislative counsel are enhanced
and capacity built in this area.

This evolution of development assistance which placestey emphasis on institutional
strengthening is anticipated to reduce the problematic issues of recruitment and retention in
much the same way as the issue of capacity and availability of legislative counsel in the
Caribbean region has been mitigatedoif arguably solved.

COMSEC has established itself as a positive catalyst for the development of the practice of
legislative drafting in the Caribbean region. It has been instrumental in maintaining a focus
on legislative drafting and its importance faiog governance and the rule of law.

What is now required is that governments step forward and play their part! They must lend
support and create environments in which the investment made in the training of the human
resource and the strengthening of tiifutional framework, can thrive and grow.

The Government of Belize is doing just this, in less than two years we have moved from a
single legislative counsel to a unisttong and growing. There is robust interest from young
counsel to pursue legisha drafting as a practice area and long term career because there is
now a structure within which a career trajectory can be mapped. Sustainability can only
occur in fertile environments. Paying lip service to the importance of legislative counsel, in
theabsence of institutional frameworks and where conditions of pay and professional
recognition remain unaddressed, will only serve to stifle the successes achieved by
COMSEC developmental assistance programmes to date.
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Effectiveness as an Aid to Legislative Drafting

Maria Mousmouti*

Abstract

A lively debate about the quality of legislation has been taking place around the world for
two decades already and governments are investing significant resources in this direction.
This paper maintains that the quality of legislation cannot be significantly improved unless
effectiveness becomes a guiding value throughout the process of conceiving, designing and
drafting legislation. In this respect, the content of effectiveness in legislative texts is
examined and the ‘effectiveness test’ is proposed as a proactive tool that can help improve
the coherence of draft legislation and its capacity to achieve results.

1. Effectiveness of legislation: an emerging value

Effectiveness of legislation is not a novel concept. Quite on the contrary, references to it are
encountered in different sources. Internati
adverb “effectively’ i n treoeatihumarsrightsst anti ve p
instrumentthe United Nations Convention on the Rights of People with Disabilities, uses

the word '‘effective’ or ‘effectivelya 32 ti
few examplesArticle 3 refers to theull andeffective participation and inclusion of people

with disabilities in society as a general principle of the Converntidigle 5 par. 2 refers to

the prohibition of discrimination on the basis of disability and the guarantee to persons with
disabilities equahndeffective legal protectionArticle 10 obliges state parties to take all

! Ph.D. Executive Director, Centre for European Constitutional Law (www.cecl.gr) .
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necessary measures to ensurestigetive enjoyment of the right to life by persons with
disabilities on an equal basis with others.

Similar references are encountered in Eaavplegislation: Regulation 1173/261dfers to

effective enforcement of budgetary surveillance in the euro are®mective 2011/92/EU

on combating the sexual abuse and sexual exploitation of children and child pornography
refers to effective sanctiereffective investigative tools aneffective intervention

programmes. In the way that these provisions are expressed, either in the Convention or in
other instruments, they appear to point towards the desired results of legislative action rather
than themere existence of legal remedies. In other words, legislative texts demonstrate a
tendency to refer to effectiveness as a way of imposing the obligation to achieve results
rather than a mere formal transposition of European or international rules.

Moreower, references to effectiveness are also encountededuments setting quality
standards or offering guidance to legislative drafting. In the European Umeon, t
Communication on Better Lawmaking defined a qualitative legislative framework as one
thats ‘ srjnmmune effectiveadb et t er U im thesametlire ook’

Interinstitutional agreement on better law making stated that the three Institutions involved
in the | aw making process (Council, Commi
legisla i on is of good quality, naimenhmgeat hat i
further example he Drafting Guidance of the Office of the Parliamentary GalfuK)

ma k e s ¢ | evarything ih tag guidance is subject to the fundamental cortsicera

that drafts must be accurate afidctive’... and t hat effectiveness
should not retreat in conjunction with other values such as darity

The multiple references to effectiveness make this concept neither clear nac.dpdbié
examples cited above, it is used as an abstract and theoretical term that refers to
effectiveness as a desired quality of legislation. But is this the limit for effectiveness? Or
does it have a concrete content that imposes a way of formudatingrafting legislation

that will lead to results?

2 Regulation (EU) No 1173/2011 of the European Parliament and of the Council of 16 November 2011 on

the effective enforcement of budgetary surveillance in the euro area, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L.:2011:306:0001:0007:EN:PDF.

% Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on combating

the sexual abuse and sexual exploitation of children and child pornography, and replacing Council

Framework Decision 2004/68/JHA, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2011:335:0001:0014:EN:PDF.

4European Commission,6 Eur opean Gover nanc €omnimicatiord COM (2002)n2¥% i n g 6
final.

° European Parliament-Council- Commission, Interinstitutional Agreement on better law-making [2003]
Official Journal of the European Union C C321/1, point 25, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:320030Q1231%2801%29:EN:NOT.

8 Office of the Parliamentary Counsel, Drafting Guidance, 2011 at p. i, accessible at:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/271713/OPC Drafting_Guida
nce Dec 2013.pdf.

Pagel6

t

S S

C


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:306:0001:0007:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:306:0001:0007:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:335:0001:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:335:0001:0014:EN:PDF
http://www.google.ca/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CDEQFjAA&url=http%3A%2F%2Feur-lex.europa.eu%2FLexUriServ%2FLexUriServ.do%3Furi%3DCOM%3A2002%3A0275%3AFIN%3AEN%3APDF&ei=oUoiU-aVFoqtqgHozYCQDw&usg=AFQjCNHCJ0SDATO8dBEDWoQtvamJX_3nAg&sig2=7d0bLX--GIm7lSh8E_OiGw&bvm=bv.62922401,d.aWM
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003Q1231%2801%29:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003Q1231%2801%29:EN:NOT
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/271713/OPC_Drafting_Guidance_Dec_2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/271713/OPC_Drafting_Guidance_Dec_2013.pdf

Effectiveness as an Aid to Legislative Drafting

2. What is effectiveness of legislation?

Effectiveness has become an integral part of the values and principles that characterise
legislative quality. In fact, effectivenessflects the relationship betsn the purpose and the
effects of legislatiomnd expressdhe extent to which it is capablegiding the attitudes
and behaviors of target populations to those prescribed by the ledistesample terms,
effectiveness expresses the extent to wafaft law can do the job it is intended to do and
is considered the primary expression of legislative gufality

Effectiveness is at the same timgalue and a principléat guids law making and a

criterion for evaluating its resultsTherefore, ithas two main dimensions: a prospective
dimension when the law is formulated and draftedearebdlife dimension when a law is
implemented. The form@xpresses the extent to which legislation is conducive to the
desired regulatory effectsap a law achieve the desired results?) while the latterexpresses
theextent to which the attitudes and behaviors of target populations correspond to those
prescribed by the legislatdias a law achieved the desired results?).

However, effectiveness is not an absti@ncept. On the contrary, it is a feature of every
legislative text and is determined itgyfundamental elements. Every piece of legislation is
drafted to be effective and the following features influence it:

1 the purpose,

1 the substantive conteahdlegislative expressign
1 the overarching structure of legislatj@and

9 the reallife results

These featuredgetermineto a significant extenthe capacity of legislation to achieve
results Each of then has a distinct importance for effectiveness:

1 purpose sets the benchmark fanat legislation aims to achieve;

1 the substantive content and legislative expression detehmnthe law will
achieve the desired results and how this is communicated to its subjects;

"Hel en Xanthaki, 6 Onislafive BotuttonseTheaForictiomalityyTestdf ilne gConst antin Ste
and Helen Xanthaki (eds) Drafting Legislation. A Modern Approach (Ashgate: 2008) at 17.
! Hel en Xanthaki, 6Quality of Legislation: an achievabl e

Mader, Mart Tavres de Almeida (eds), Quality of Legislation. Principles and Instruments (Nomos 2011) 80-
81

° Xanthaki, above n. 7 at 17; Wim Voermans, fiConcern about the Quality of EU Legislation: What Kind of
Problem, by What Kind of Standards?) (2009), 2:1 Erasmus Law Review 66 also available at
http://www.erasmuslawreview.nl/files/ELR_issue6 004.pdf; Alexander Fluckiger, fEffectiveness: a new
Constitutional principled(2009) 50 Legislacao: cadernos de ciéncia de legislacdo 187.

191 uzius Mader, fEvaluating the Effects: A Contribution to the Quality of Legislation0(2001), 22 Statute Law
Review 119 at 126.
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1 the overarching structure determines hibe new provisions interact with the
legal system

1 thereatlife results of legislation indicatghat has been achieved.

Although the influence of external factors on the broader effects of legislation cannot be
undermined, every legislative text is floendation of its effectiveness. Thus, the
effectiveness of a legislative text is greatly determined by the way in which legislation is
integrated in the legal system, the way its purpose is expressed, the content of legislation,
legislative expression amyaluation requirements that can inform the-ligaresults of
legislation.

2.1. The purpose of legislation as a benchmark for effectiveness

All legislation has a purpose. The lack of a reasonable purpose justifying its existense make

alaw arbitraryand contradictthe fundamental premise of the rule of law that the legislator

acts in the common godtPurpose plays a central role in several phakte life-cycle of

a rule: when a rule is conceptuéaédgpecibicd and d
problems addressed, the broader policies of the government and the means chosen to

address them; when a law is interpreted, purpose helps diagnose the intention of the

legislator. Further, purpose is the obvious starting point in the effdetéomine what a law

has achieved.

The purpose of a piece of legislation are initially laid down in drafting instructions that
illuminate the nature of the problem through background informatibatthe proposed
legislationis supposed to achieaad tle mean®f achiewng it.'2. Understanding the

purposeof the legislative intervention is a critical task llegislative counseds &' policy
translatot charged with the task of transforming substance into.foBraspite its important
role when designingral drafting legislation, purpose is not always so explicit or easy to
trace when an Act takes its definite form. The purpose of a law can be expressed through
preambles, general or specific purpose provisions or long Akesnatively, it can be
explaned or stated in explanatory material or extraneous documents such as policy papers,
explanatory notesr impact assessmen@lear purpose provisions awseful forreaders,
includingjudges and facilitate the application and interpretation of the @utics focus on
thefact that purpose statements do not introduce rules in the strictlzaree provisions

with aloose normative conterthat have no place in the legislative text.

Although practices differ significantly among jurisdictions, psg® in some form stated
either in the text of the law, in preparatory material or in both. However, purpustevisry

M Richard Ekins, fiThe Intention of Parliamento[2010] Public Law 715.
2 Garth C Thornton, Legislative Drafting, 4th ed. (Butterworths: London, 1996) at 130.

13 Ann Seidman, Robert Seidman and Nalin Abeyesekere, Legislative Drafting for Democratic Social
Change. A Manual for Drafters (Kluwer: 2001) at 26.
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oftenfound within the legislative text in the form of explicit purpose provisialtisough it

can be traceth or deduced from longr shorttitles ofanAct. Information on the purpose

of legislation is more abundanttside the legislative texiExtraneous material allows more
room for analysis of the broader context of the intervention, the issues addressed and the
intended changebBlowever,quite oftenpurpose is not clearly stated either inside or outside
the text and significant deductive effort is required to identify it. This makesénall
objectivesof thelegislativetext rather vague.

Independently ofvhether purposeseastatednside or outside the text, the ways of
expressing purpose can differ substantially in the information cedvyrpose statements
can convey pragmatic information, broad, peliciented information, information on legal
objectives or combinatis of the above. Pragmatic purpetstemers are informative and
summarize or highlight certain functions of the téxit provide limited substantive
information on what the law aims to achieve. Examples of pragmatic stateméiite are
purpose of the ét is to make provision forl.or“t o a me n d” ot“to gandpasemn..
the national legal order Directive X..These statemenpsovide no meaningful information
with regard to the substantive purpose and objectives of the specific law and thbeifore
use when attempting to interpret or assess its effectiveness is relatively limited.

Broad purposstatemers tend to be the opposite of pragmatic statements. They often state
policy rather than legal objectives and tend taédaratory. Although soe of these

statements can be well formulated, they are often prone to refer to objectives that go beyond
the reach of legislation. Examples of broad expressions of purpose ifttlegeesent law

aims to make the equality of opportunities a reality f@rgoné... or“to increase equality

of opportunity or “to eliminate discriminatioh Swch statements define purpose so broadly
that they leave the specific objectives of the text to be deduced.

Legal purposes on the other hand dfa¢epurpose of thegjislationin a specific and legally
meaningful way. They are accurate and often combine legal objectives and broader policy
objectives. For exampléan Act to render unlawful certain kinds of discriminatistates

how the text intervenes to contributethe fight against discrimination. Legal purposes are
even more useful when combined with statements of broader (policy) objectives. For
example, an Actto set a framework for combating discrimination ... in order to ensure the
application of the princip of equal treatmehindicates the legal means used as well as the
overall objectiveto which they contributd.egal statements combined with well

formulated broader statements set a meaningful benchmark both for the interpretation and
the effectivenessf the law.

The variety of ways to express purpose affects the application and the interpretation of
legislation. Overall, narrow statemefdsilitate neither the communication nor the
application and interpretation of the law. Broad statements orthtbel@and can prove
confusing if they do not determine the specific objectives that a piece of legislation aims to
achieve. Legal statements are more balanced and, if well formulated, they can provide
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meaningful guidance to the interpreter and the impléanefhhe above statements rarely

come in pure forms but are usually a combination. Seen from the perspective of
effectiveness, the different ways of expressingtivpose of legislation are not a formality

but determine the results that the law aims loeae. Effectiveness is positively promoted
when information on the purpose of legislation is available, either in the legislative text or in
extraneous material, astbarly and substantively indicateswvhat the law aspires to achieve.
Effectiveness is praoted when purpose statements determine a clear benchmark for
legislation.

2.2. The substantive content of legislation as the ‘heart’ of effectiveness

Legislation usually comes as a solution to problems. This solution is expressed through a
choice of legslative techniques, enforcement mechanisms and legislative expression that
best serve the desired objectives.

A main task in legislating involves the selection of rules based on their potential to

1 serve the objectives of the legislative intervention lamaly about the desired
results,

1 determine appropriate enforcement mechanismag
1 make the rules clear, precise and easily understood.

The choice of rules determines how behargawill be directed towards the desired goals,

what obligations are imped, how the rules will be enforced and the consequences attached
to them. The content of the law determihew it will achieve its results and how rights and
obligations are communicated to the subjects of legislation. These choices obviously have a
significant impact on the capacity of legislation to achieve redtiltse selected rules (or
combination of rules) are inappropriate to address the problem or do not contribute to the
objective of the lawthe designof the ruless ineffective;if enforcemat mechanisms are
inappropriate or implementation is inadequate, enforcement is ineffective; if the subjects of
the law do nobknow how to comply or encounter difficulties in complying or interpreting

rules, drafting is ineffectivé

Legislative reality onfirms the importance of these elements and offers several examples of
how poor choices in the content of the law affect its overall performBeéeiencies
include

1 insufficient analysis and understanding of the problem addressed through
legislation and consequently the choice of inappropriate rules,

1 rules that are not fully consistent or leave gaps in protection or are in tension with
existing ones,

14 Julia Black, fCritical Reflections on Regulation0(2002), 27 Australian Journal of Legal Philosophy 3.
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1 solutions that are complex and difficult to implement,
1 complex or inarticulate choices in legislaiexpression.

The substantive content of legislatie@s at the heart of effectivene§hoices of legislative
techniques, enforcement mechanisms and legislative expression determine to a great extent
whether a law will achieve results or faitherpartially or entirely. The substantive content

of legislation is conducive to results when theice of legislative techniques, enforcement
mechanisms and drafting conventiaproportional and responsive to frpose of
legislationand when these chasare consistent, balanced, coherent and expressed in a

clear and precise way.

2.3. Results of legislation as the ‘measure’ of effectiveness

When a law is enacted it is no longer a conceptual exercisémthlementation ganié&’
begins and is expecteal achieve results. The relation between the law as a vision and the
law in reality is not always linear, since in practice they often differ substanfiaéiyneed

to learn about the results of legislatisrairequirement of democratic governance, atoay
prevent adverse effects on fundamental rights and to consistently appraise the
responsiveness of the law to the regulated problems and phenéinestaer words,
information on the results of the law is necessary in order to evaluate its perfornénce an
determine the achievement of the desired objectives.

Information on the results of legislation is provided through-leggslative scrutiny and
evaluation as well as through specific reporting, review or sunsetting requirements included
in legislativetexts. Postegislative scrutiny and evaluatiomonitor the applicatioof the
legislation,evaluatdts results and apply to the entire legal system while specific reporting

or evaluation requirements may pertain to individual provisitmmsekample, ae.g.

obligation to report on how a specific provision is implemenfd. lattercan include
obligations for periodic monitoring of progress, obligations to monitor changes in society, to
collect dataor to disclose data or information. The lack of infatian on the application

and the results of legislation makes'ishot in the dark’ since little is known on how it

works in practice.

Information on the results of legislation generated through legislative evaluation is important
for effectivenesdirstly because gnabledearring aboutthereatlife results and effects of
legislation and secondly because it connects the different phases ot tiyeléfef

legislation and allows the juxtaposition of initial purposes andifeaksults. Without

15 Eugene Bardach, The implementation game: what happens after a Bill becomes a Law (MIT Press: 1977).

16 Alexandre Flickiger, flL'obligation jurisprudentielle d'évaluation Iégislative: une application du principe de
précaution aux droits fondamentauxoin Andreas Auer, Alexandre Fliickiger et Michel Hottelier, Les droits de
I'hnomme et la constitution: études en I'honneur du Professeur Giorgio Malinverni (Schulthess : 2007) at 170.

7 Heinz Schéffer, fEvaluation and Assessment of Legal Effects Procedures: Towards a More Rational and
Responsible Lawmaking Processo(2001), 22 Statute Law Review 132.
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information on results, effectiveness cannot be appraisdithe errors of legislation cannot
be identified and addressed. This information is an important requirement for effectiveness.

2.4. Overarching structure as the context of effectiveness

The ovearching structure of legislation is the result of several factors: constitutions and
legal traditionsbut also politicaheed to show actigtiming andpressure to legislate.

Quite often, the choice of whether to introduce a new Act, to aareexisting oneor to
consolidate or to bring existing material together in a functional codification is determined
by factors other than the impanftthese choicesn the effectiveness of the new legislation.

The choices related to the overarching structuregilation are important because they
determine how the new provisions are integrated in the legal system and how these will
interact with the broader legislative context. For example, in the area of equality legislation,
prior to the introduction of thEquality Act 2010, several different Acts eexisted in the

UK®, Although this made the protected grounds (gender, disabtlifyvisible, it caused

serious problemsf inconsistencyn the protection offeredndthe definition of identical or

related tems. The unification of all material dealing with equality and-discrimination in

a single Act was conceived as a solution to the multiple problems that emerged in the course
of the years.

Other solutions are also possible in the effort to introduaepnevisions in the legal order:
for example, relying on codified legislation can chose to disperse equality provisions in
different sectoral codes or legislation (labour, fapgtg) as a way to integrate them in their
immediate context.

These differenoptions are closely connected to the potential of legislation to be effective
for three main reasons:

1 firstly, because the structure of legislation affects the accessibility of the law;

1 secondly, becausgructural weaknessesn lead to inconsistensiand
difficulties in applying the lawand

1 thirdly, becaus¢heycan jeopardise the achievement of its overall objecfives

Thus, the overarching structure of legislation directly affects not only the accessibility and
coherence of legislatiobut ultimately also the ways in which the effectiveness of
legislation is understood, approached and measured. Therefore, effectiveness is promoted

18 Non-discrimination legislation included the Race Relations Act 1965 (RRA 1965) amended by Race
Relations Act 1968 (RRA 1968), the Race Relations Act 1976 (RRA 1976) and the Race Relations Act 2000
(RRA 2000); Equal Pay Act 1970 (EPA 1970); Sex Discrimination Act 1975 (SDA 1975); Disability
Discrimination Act 1995 (DDA 1995); Employment Equality (Religion or Belief) Regulations 2003 ;
Employment Equality (Sexual Orientation) Regulations 2003 ; Employment Equality (Age) Regulations 2006;
Equality Act 2006 (EA 2006).

19 Seidman, Seidman and Abeyesekere , above n. 13 at 208.
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when the distinct legislative options with regard to the overarching structure of legislation
are given due considion in the process of formulating and drafting legislation.

3. The effectiveness test as a way to operationalise quality of legislation

This examination of the elements of effectiveness pthatit has concrete content
determined by specific choicesthe design and the drafting of legislation. In particular,
effectiveness is determined by the formulation and drafting of the purpose, the substantive
content of the law, legislative expression, the information on the results of the law, the
overarchimg structure of legislation and the alignment and coherence between these
elements.

Effective legislation has a clear purpose that reflects the features of the problem addressed
through legislation, depends on a consistent choice of legislative techamglies

enforcement mechanisms, creates clear, precise and unambiguous rules and obligations and
sets a framework for a systematic monitoring and evaluation of results. Less effective
legislation is characterised by blurredresolvedor inconsistent choiceghere purpose can

be unclear or too ambitious or disproportionate to the legislative intervelnigislative

techniques and enforcement mechanisms can be of limited responsiveness to the problem or
poorly articulatedDrafting choices can be inconsigten contradictoryData on the

application and the results of legislation can be fragmented or inexistent. The

interconnection between these elements indicates the overall potential of a legislative text to
be effective. If the distinct elements of effeehess are in place, are articulate in their

structure and show a clear vision of what a law aims to achieve and how results are to be
measured, basic conditions of rationaldaaking are fulfilled. In the opposite case, where

the elements of effectivesg are unclear, poorly articulated or suffer from internal tensions

or imbalances, lawnaking seems to resemble more a process of wishful thinking rather

than addressing aspects of a specific social problem through carefully planned legislative
measures.

The effectiveness test idagical exercise that examines these elements and attempts to
identify their potential for results. lhoks into the unique features of a piece of legislation
and examines how the purpose, the structure, the content andiltseoféke law are
aligned and consistent allowing, if all goes well, redoltse achievedIts advantage is that
it views legislation as a continuum rather than separate and unrelated phases of policy
design, drafting, implementation and evaluation.

The effectiveness test allows ideiaition ofthe direct relation between tparposeof the
legislation, the appopriateness of the means used and thetaaditan be used
throughout the lifecycle of legislation. Fodraftlegislation, it can helpeatect the best way
to lead to the desired results. kegislation in force it can examirlee causal relationships

20 Maria Mousmouti, fOperationalising Quality of Legislation through the Effectiveness Test0(2012), 6:2
Legisprudence 201.
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between the law and its effects, the extent to wihiekegislation is working and what
needs to changin the drafting phase of legislati, the effectiveness test examines the
existence of a clear purpose, a consistent content responsive to the purpose of the law and
whether adequa information on results will be available. At a later stage, the effectiveness
test examines whether theatbn between purposes and results has been verified, what
went wrong and what can be improved.

In other words, the effectiveness test alladsagnoss of the weaknesses the
conceptualization and design of legislatatcan prevent regulatory faies. It allows
identification at arearly stagef theineffectiveness of content and desfgimetherthe rules
used are inappropriate to address the problem tackbretoo broad or too narrow in
relation to the stated purpgstheineffectiveness aénforcemenfwhetherthe enforcement
strategy or mechanism is inappropriate or implementation is inadgguoetdrafting
ineffectivenesgwhetherthe subjects of the law do tiaow how to complyvith it or
encounter difficulties in complying because thkes are not accessible, coherm@rtlear, or
are complicated and imprecjs&hrough the effectiveness test, weaknesses can be identified
and addressed.

The effectiveness test is a neutral tool. It does not promote specific legislative choices over
others but looks at the content and the consistency of the features of legislative texts and
judges them objectively in relation to the regulatory objectives. titia measure of
perfection in legislation but instead a feasible way of ensurindethiataive counselnd

policy makers can see the whole picture of what #negttemping to achieve through
legislation.

4. The effectiveness test as a tool for legislative counsel

Effectiveness is a fundamental quality of legislation ianmhrticularly uséul for
legislativecounsel Thar unique position in the lasnaking process allowthemto see
the legislative solution in its entirety and across its life cycle and to acknowledge the
need to maké&gislationas workable and effective as possible. lid&give drafting is a
“phroneti¢ discipline wherétheoretical principles guide thieafter to conscious
decisions made in a series of subjective empirical and concrete ¢hblegsslative
counseheed dynamic principles and tools to assist themisnetkerciseEffectiveness as
a principle guiding lawmaking, and the effectiveness test as a dynamic tool to assist
lawmaking, have the potentit unify the elements of legislation in a coherent whole
that can help produce effective legislation.

2 Xanthaki, above n. 8 at 78
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What works best for the reader? A study on drafting and
presenting legislation

Alison Bertlin*

Abstract

The study described in this article was carried out, in the United Kingdom, by the Office of
the Parliamentary Counsel and The National Archives during 2012 to try and understand—

- more about what it is like to be a reader of legislation, and

- whether particular drafting techniques or styles can assist readers of legislation.
The study gave a much greater awareness of the difficulties readers of legislation face
which in turn has—

- prompted further work on the way in which United Kingdom legislation is presented
online, and

- led to specific changes to drafting guidance, some of them quite subtle.

Background

The Office of the Parliamentary Counsel (OPC) is established as a central drafting office to
draft most United Kingdom primary legislation (Bills that become United Kingdom Acts of

Parliament) and some secondary legislation.

Among many other role§he National Archives has the function of publishing all

legislation in the United Kingdom, which covers Acts of Parliament and Acts of the Scottish
Parliament, the National Assembly for Wales and the Northern Ireland Assembly; it also

! Deputy Parliamentary Counsel, Cabinet Office, Office of Parliamentary Counsel, United Kingdom.
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publishes secondalggislation. The National Archives publishes legislation both in print
and online.

OPC, like other legislative drafting offices across the United Kingdom, has adopted a
generally ®“plain | anguage” style of draftin

Thirty years ago, when the plain langeaanovement was in its infancy, there might have

been enough of a gulf between what was t hen
before for it to be obvious thaty plain language version was clearer than the same text

drafted in the old style. Xhat stage, the marginal improvement achievable by adopting one

plain language style rather than another was perhaps not considered material. Now that

drafters in the United Kingdom generally try to draft in accordance with plain language

principles, thequestion whether some plain language drafting styles are clearer than others

has assumed more importance.

Guidance for drafters i n OR)Congistsafliwopads. si mpl
One is called “CIl arit vy Taftimgnite otherdealswsth t ec hni g u
specific drafting techniques and matters (such as numbering and the order in which standard
provisions should appear) on which consistency between drafters is important.

Drafting Guidance is generally not prescriptive. Paimtsvhich it directs a particular

approach are generally those where variations in drafting style are unlikely ever to be

needed and would be likely to confuse readers. Many of the observations made in the
“Clarity” part of Dr enfimbnsenge a@waicepedtenets ohgoaal b a s
drafting. So, typically, in OPC it is left to a drafter to decide which of the possible versions

is clearer. But is the drafter’s view relia
judgement. But a typat drafter is not a typical reader of legislaten he dr af t er ' s
experience of legislation cannot be unlearned and sets the drafter apart from most other

readers.

This leads on to the question: is it possible to establish objectively whether one plain
language technique is more effective than others?

And is there an optimum point beyond which the usefulness of some plain language
techniques tails off? For example, does there come a point beyond which breaking a
complex proposition down into more, shorsamtences is countproductive?

Embedded in those questions are some important elements. First, they cannot be answered

theoretically, so an “objective” answer mus
whet her a t echni gdsé¢oknowwhod s @isingtieetegisitagoh andwhg.e n e e
And it is i mportant to be clear about what

2 www.legislation.gov.uk.

3 www.gov.uk/government/publications/drafting-bills-for-parliament.
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The study described in this article was designed to find answers to these questions and to
test various prototype changes to the websitetooh legislation is published
(legislation.gov.uk

Who reads legislation and why?

While lawyers represent an important group of readers of legislatmoally accessing
legislation through a subscription service (whether online or hard copy), there is now a very
large audience of nelawyers who will typically access United Kingdom legislation

through www.legislation.gov.uk, which is a fraeaccesdJnited Kingdom government site

run by The National ArchivesThe site has around 2 million separate visitors per month

and provides more than 400,000,000 page impressions pér year.

The National Archives has amassed a considerable body of researcusaios off

legislation.gov.uk and from it has distilled three categories, for each of which it has
constructed a “persona” to represent a typi
The National Archives, and their related personas, are

1 anonrlawyerwho needs to use legislation for work, for example a police officer, a
|l ocal council official or a human resourc
Green” is assigned to this category, whic
legislation.gov.uk.

- Mark Green might need to quote legislation as part of his work, for example if
prosecuting a breach of environmental health law; typically he would not have
access to legislation via subscription services.

1 a member of the public seeking to enforce his or lgitsior those of a relative or
friend, such as rights to welfare benefit claims or appropriate educational provision
for children with speci al needs; this cat

- Heather Cole might wish to quote legislation toegiveight to her case, or to
feel more confident of her own ground, or might have had a particular
statutory provision invoked against her and want to see for herself what it
says.

- The Heather Cole category also covers the growing number of litigants in
person.

4 Many other Commonwealth and European countries have similar siteSee for examplehttp://laws -
lois.justice.gc.ca/eng/in Canada.

® www.gov.uk/government/publications/central -governmentwebsites-reporting-on-progress-2012-2013
shows 49,317,302 visits in 201213; because of repeat visits to the website, this is a differenteasure from
the number of separate users per monthnl 2013-14 there were 440,568,153 page impressions
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T a I awyer; this category is assigned the *
- Jane Booker represents all kinds of lawyers from senior lawyers in private

practice to law librarians; she would typically have access to subscription

services and would look at legislatigov.uk alongside them.
It is not the purpose of this article to consider whether legislation ought to be written for
judges and | awyers alone or for the public
shown, there is in fact a very significarddership among nelegally qualified
professionals and large numbers of members of the public actually read legislation.

In any case that would matter only if the aim of making legislation as readily understandable
as possible for all readers, includingndawyers, were incompatible with the requirements

of judges and lawyers, principally, that legislation provides certainty, and that it is clear and
no longer than necessary.

Effectiveness: understanding and preference

The study was designed to compée effectiveness of different drafting techniques. For
this purpose, a drafting technique was regarded as more effective if its use makes for
legislation that is better understood.

Whether, and how easily, legislation can be understood is importantatiegishust not

only give effect to the policy but also communicate it. If it fails to do that, it is not effective.
If people cannot understand what legislation requires them to do, that is quite simply not
fair. If they fail to do what is required becauley do not understand what that is, the
legislation is not having the desired effect. And if they just ignore it because it is too difficult
to understand, that starts to undermine the rule of law.

Even if legislation is comprehensible, if it takes langeunderstand it than it should, that

time i s an unnecessary economic cost: it me
businesses and others dealing with | egislat
more time than necessary tied up witllerstanding it.

Readers’ preferences ar e -puttipgdgheytmaynshyaway o o . | f
from it, even if it is in fact comprehensible.

What readers prefer is not necessarily the same as what they understand best. And what
readers thinkhey understand best is not necessarily what they do understand best; rather it
should be seen as a manifestation of prefer
preferences among various drafting techniques is not, by itself, a route to mesuring
effectiveness of those techniques. It is quite possible that the two are correlated but that is
something that cannot be established without evidence.

Surveys of readers’ preferences have tended
comments abouhe overall style of a document. It can be quite difficult to derive useful
guidelines from that as readers rarely home in on a particular drafting technique. There have
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been studies of the comprehensibility of legislation, comparing a whole Act witkiarnve

of it redrafted in plain English. Even if such a study can be used to show clearly how one
version is easier to understand than the other, any results tend to relate to the whole of a
version rather than particular techniques used in either vefgjam it is difficult to

translate those results into guidance about which particular techniques might be clear for a
given proposition.

The object of the study was to compare various particular techniques and styles of-drafting
and the aim was to do soa way that made sure that participants actually engaged with
legislation, rather than just reading it as a piece of prose. Whether people are more likely to
comply with what they prefer or understand best is a separate question which the study did
not eek to address.

Outline of the study

The National Archives funded the study as part of its regulaitestng; the study was
conducted by Bunnyfoot Ltd. Its main object was

1 to find out whether it is possible to establish empirically whether some particu
drafting techniques or drafting styles are better understood than others, and
1 if so, to establish which techniques and styles are best understood.

This was done by means-of

1 anonline survey on legislation.gov.uk comparing small scale drafting teakesg
9 face-to-face user testing designed, among other things, to compare other drafting
techniques.

The three National Archives personas were central to both parts of the study; the online
survey was carried out on the legislation.gov.uk website, whosersbgulis represented by

those personas, and participants in the user testing were selected using criteria based on
those personas. So, a further aspect of the study was to find out whether there are categories
of readers who are an important part of théience for OPC drafters but who do not fit any

of the legislation.gov.uk personas.

The study began with a couple of sessions at OPC when drafters

1 identified the categories of reader for whom they write, to compare those categories
with the legislation.ge.uk personas, and
1 chose a handful of drafting techniques to test.

Online survey

The first part of the study was an online survey, designed to compare drafting styles. It lent
itself to comparing ways of drafting quite short propositions.
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The surveywaspat of one of The National Archives’
Anyone who clicked onto that website over several days was invited to take part. Initially

the survey appeared as a tab on one side of the home page; a few hundred people responded.
For the final few days the survey was given far more prominerag/one landing on the

home page had to click past a pgpinvitation to take part in the surveyand there were

far more responses. Patrticipation in the survey was entirely voluntary.

The survey typically took more than 30 minutes to complete. Despite that, 1,901 people
completed the survey and there were over 3,300 partial responses. Large numbers of people
left comments or expressed their willingness to take part in further research.

The first part of the survey gathered data about participants.

The second part compared drafting styles for five topics. For each, OPC devised a short

example (a subsection or two, or a short clause), and redrafted it in different ways. All the
versions foreach topic were intended to be examples of good drafting. Often, when a plain
language version is compared with its predecessor version, the latter can appear grotesque

and the plain language version obviously preferable. By contrast, the intentiosume

was that no version should be clearly “wors
nudge participants to choose one rather than another. All the examples used were designed

not only to be clear but also to provide certainty.

For each topic, grticipants were shown one of the versions, then asked a comprehension
guestion; they were then shown one or two a
option do you feel would best support you t
theywere invited to explain why they had chosen that option.

The comprehension questions were designed to require participants to engage with
legislation in a way that they would have to do if applying it in real life.

The order in which participants saw trersions was rotated, so that different participants

saw different versions before answering the comprehension question. However, there were
some practical limitations. It was not possible to stop participants from going back and
changing their answer thé comprehension question having seen the alternative version(s),
nor was it possible to tell whether they had done this. It was also not possible to measure
how long a participant took to answer the comprehension guestions.

The topics tested and resulte discussed in the next section. For each of the topics,
however, the proportion of participants who answered the comprehension question for that
topic correctly was broadly the same across the topic regardless of which version they were
shown before seeg the comprehension question.

So the order in which participants saw the examples did not seem to affect significantly the
likelihood of their answering the comprehension question correctly. But it is not possible to
reach a firm conclusion on this becautswas not possible to tell whether participants
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changed their answers after seeing the other examples, and therefore whether the results
would have been the same had they only seen the first example shown.

The five topics tested during the online survey

This section describes the five topics tested, records the material used, and discusses the
findings for each of them.

Topic A: conditions
Examples
Option 1

Power of tribunal to impose financial penalty

Where an employment tribunal determining a claim involving an employer
and a worker —

(a) concludes that the employer has breached any of the worker’s rights to
which the claim relates, and

(b) 1is ot the opinion that the breach has one or more aggravating features,

the tribunal may order the employer to pay a penalty to the Secretary ot State
(whether or not it also makes a financial award against the employer on the
claim).

Option 2

Power of tribunal to impose financial penalty

(1) An employment tribunal may order an employer to pay a penalty to the
Secretary of State where Conditions A to C are met.

(2) Condition A is that the tribunal has determined a claim involving the employer
and a worker.

(3) Condition B is that the tribunal concludes that the employer has breached any
of the worker’s rights to which the claim relates.

(4) Condition C is that the tribunal is of the opinion that the breach has one or
more aggravating features.

(5) Itmakesno difference whether or not the tribunal also makes a financial award
against the employer on the claim.

Question

Bob, an employee of Trevor, makes a claim against Trevor in the employménibunal for not

allowing him time off work for trade union activities. The tribunal makes a declaration that Trevor

EAO ET £ZOET CAA "1 A0 AT OEOI AT AT O oI OEIA T £& A O O
appropriate time off in future. The OEAOT A1 Al 01 Z£ET A0 OEAOh ET 0007 ET
Trevor used abusive language, which it decides was an aggravating feature. However it decides not to

order Trevor to pay compensation to Bob.

E A
¢
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May the employment tribunal order Trevor topay a penalty to the Secretary of State?

0 Yes (correct)
o No . . .
o) AIT60 EITTx

Results

Table 1: Conditions: percentageswering thequestion correctly, of all
who answered (including those who answered "don't know")

100%
90%

80%
70%
60%
50%
40% m Conditions
30%
20%
10%
0% . . . . .

Lawyers Non-lawyer Academic Law Student Member of Other
users at work the public

Table 2: Conditions: numbers preferring each option by reference to
whether they answered the comprehension question correctly

1200

1000

800
m Conditions option 1

600 " .
m Conditions option 2

= No preference

400 -

200 -

Correct Incorrect Don't know
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Discussion

Option 1 sets out a tribunal’s powers in a
breaks down the proposition into a series of separate conditi@ypical of a style that
has been used a lot in rewritten tax legislation in the United Kingdom.

Most people, in all categories of users, answered the comprehension question correctly

(overall, 85% of participants who responded). As described in thepsesection, that

proportion did not depend on whether they saw option 1 or option 2 first. However, the

likelihood of answering correctly did depend on the category of user. Professional users at

work who are not lawyers but are familiar with legislaifthhrose who fit The National
Archives’ “Mark Green” persona) showed a hi

Table 2 shows that most people preferred option 1. Of the very few people who answered
incorrectly (less than 4%), slightly more preferred option 2 thaemeef option 1, but the
numbers were probably too small for it to be possible to read very much into this.

Option 1 has what iIis sometimes referred to
X”) whereas option 2 hastwhiatt umiegHt* Xbe fc &l I
consequence appears first and is followed by the conditions that must be met in order for the
consequence to apply). It is sometimes suggested by advocates of plain language that a

trailing structure is clearer, but thaas not matched by the results of the survey. In fact, it

was clear from comments made by participants in the survey that the leading/trailing

structure was only one of a number of factors and less important than the fact that option 1

was a single sentee@nd option 2 was broken down into a series of short sentences.

This highlights two points

1 the nature of language makes it extremely difficult to isolate a single factor for
testing;
1 the most appropriate structure in one context may not be the mospaaia in
another. The study was testing comprehension and preference in a document written
with a view to making the law as a whole as clear as possible. It was not concerned
with providing the reader with an incentive to read on. It is possible thatiag
structure might be more effective in ensuring compliance, which might make it more
appropriate for a document designed for the purpose of bringing about behavioural
change (such as guidance or advertising) where a statement of the consequence at th
out set might catch the reader’s eye and p
One result of this part of the survey 1is th
that it no longer encourages the use of conditions in the form of option 2.
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Topic B: Formulas
Examples
Option 1

In this Part, “scheme transter factor” means the amount of any sums
transterred on the scheme transfer reduced by the relevant relievable amount
and then divided by the standard lifetime allowance at the time when the
scheme transter took place.

Option 2

Definition of “scheme transfer factor”

In this Part, “scheme transfer factor” means—
T-R
S
where —
T is the amount of any sums transferred on the scheme transter,
R is the relevant relievable amount, and
S is the standard lifetime allowance at the time when the scheme transfer

took place.
Option 3
In Part, “scheme transfer factor” means —
A
B

where —
A is the amount of any sums transterred on the scheme transter minus the
relevant relievable amount, and

B is the standard lifetime allowance at the time when the scheme transfer
took place.

Question

If the amount of sums transferred on the scheme transfer is £5,000, the relevant relievable amount is
£1,000 and the standard lifetime allowance at the time when the scheme transfer took place 082
what is the "scheme transfer factor"?

20 (correct)
30

4995

or | don't know

O O O0OOo
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Results
Table 3: Formulas: numbers preferring each option by
refererence to whether answer to question was correct
1600
1400
1200
1000
m Formula 1
800 m Formula 2
Formula 3
600 m No preference
400
200
. P
Correct Incorrect Don't know
Discussion

Option 1 is purely narrative, option 2 is a straightforward formula and option 3 is a mixture
of narrative and formula.

The vast majority of @rticipants answered the question correctly and among those who did
there was a very clear preference for option 2, the formula.

Interestingly, most of those who answered the guestion incorrectly actually preferred option
1 or 3 rather than option 2. Nettezless, the numbers of incorrect answers were fairly small
and the majority of those who preferred option 1 or 3 still answered correctly.

As a result of this finding, OPC’'s Drafting
in the use of formulasds been revised to tilt the balance and support their use where the
drafter considers it appropriate.
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Topic C: “subject to”
Examples
Option 1

(1) Subject to the following provisions of this section, the Chiet Officer for
Environmental Protection may direct a person to take specitied steps in order
to remedy the etfects of contamination of land or water described in the
direction.

(2) A direction may only be given to a person under subsection (1) if, in the Chiet
Oftficer’s opinion, the person is responsible for the contamination.

(3) The Chief Otficer may not give a direction under subsection (1) unless he or she
believes that direction is necessary —
(@) in the interests of the protection of wildlife;
(b) for the purpose of protecting one or more areas of woodland;
(c) subject to subsection (4), tor the purpose of safeguarding the
environmental well-being of the locality attected by the contamination.

(4) A direction is not to be considered necessary on the ground falling within
subsection (3)(c) unless the Environment Agency certifies that the steps which
the Chiet Otficer proposes to specity in the direction are proportionate having
regard to the effects of the contamination.

Option 2

(I) The Chiet Ofticer tor Environmental Protection may direct a person to take
specitied steps in order to remedy the etfects of contamination of land or water
described in the direction.

(2) A direction may only be given to a person under subsection (1) if, in the Chief
Ofticer’s opinion, the person is responsible for the contamination.

(3) The Chief Officer may not give a direction under subsection (1) unless the
Chiet Otficer believes that the direction is necessary —
(a) in the interests of the protection of wildlife;
(b) for the purpose of protecting one or more areas of woodland; or

(c) for the purpose of safeguarding the environmental well-being of the
locality atfected by the contamination.

(4) The ground mentioned in subsection (3)(c) may only be relied on where the
Environment Agency certifies that the steps which the Chief Officer proposes
to specify in the direction are proportionate having regard to the eftects of the
contamination.
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Question

An area of land has been contaminated. The Chief Officer for Environmental Protection bedis\that
a direction is necessary for the purpose of safeguarding the environmental wddeing of the locality
affected by the contamination.

Can the Chief Officer give a direction (describing the affected land) to the person responsible for the
contamination, specifying the steps to be taken to remedy its effects, without the Environment
Agency certifying that the proposed steps are proportionate?

o Yes
No
I don’t know
Results
Table 4: "subject to": numbers preferring each option by
reference to whether answer to question was correct
600
500
400 -
300 - E Subjectto 1
B Subject to 2
200 -
No preference
100 - —
0 -
Correct Incorrect | don't know
Discussion
The examples deal with powers to give directions which are subjqaatifications. In
option 1, the qualifications are indicated
to......7; in option 2, the reader is not w

give directions are qualified and is therefexpected to read the whole provision.

The examples necessarily involve one proposition qualifying or elaborating another, so the
examples were longer and more complex and fewer people got the answers right.
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Although there was a marginal preference faram 2 it was not sufficiently marked to

enable any conclusions to be drawn that beginning a proposition with the qualifying words

“Subject to” either is helpful or i

Topic D: “second sentences”

Examples
Option 1

S

1

The Secretary of State may delegate to a person (“the delegate™) any of the
tunctions of the Secretary of State under this Part by giving a notice to the
delegate.
But the Secretary of State may not delegate —

(a) atunction of making regulations;

(b) a tunction under this section.

The notice must specity —
(@) the functions that are delegated;
(b) the extent to which they are delegated;
(c) the conditions subject to which they are delegated;
)

(d) the references to the Secretary of State in this Part that are to have etfect
as reterences to the delegate.

The Secretary of State may give a subsequent notice —
(@) revising or superseding the existing one, or
(b) withdrawing the delegation of a function previously delegated.

Functions may not be delegated under this section without the consent of the
delegate.

This does not apply it the delegate is the Bubble Gum Research Council.
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Option 2

(1) The Secretary of State may delegate to a person (“the delegate”) any of the
tunctions of the Secretary of State under this Part by giving a notice to the
delegate.

(2) Subsection (1) does not allow the Secretary of State to delegate —
(@) a function of making regulations;
(b) a function under this section.

(3) Amnotice under this section delegating functions must specity —
(@) the functions that are delegated;
) the extent to which they are delegated;
(c) the conditions subject to which they are delegated;
)

the reterences to the Secretary of State in this Part that are to have etfect
as references to the delegate.

(4) The Secretary of State may give a subsequent notice —
(a) revising or superseding an existing notice under this section, or

(b) withdrawing the delegation of a function previously delegated under
this section.

(5) Functions may not be delegated under this section without the consent ot the

delegate.
(6) Subsection (5) does not apply it the delegate is the Bubble Gum Research
Council.
Question
4EEO OAAOEIT ZAAI 1060 xEOEET 0AOO o I &£ OEA 'AO0 EO Al A

under that Part is to assess the suitability of bubble gum manufacturers for being granted a bubble
gum licence. Another of her functionsinder Part 3 is to make regulations about bubble gum licences.

The Secretary of State wants to delegate to the Bubble Gum Research Council her function of
assessing the suitability of bubble gum manufacturers for being granted a bubble gum licence, and
also her function of making regulations under Part 3.

Which of these statements is true? The Secretary of State is allowed to delegate to the Bubble Gum
Research Council:

o Both of these functions
o Only one of these functions
o Neither of these functions

o ) Ainbw O E
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Results

Table 5: "second sentences": numbers preferring each option by
reference to whether answer to question was correct

m Second sentences 1

m Second sentences 2

No preference

Correct Incorrect Don't know

Discussion

In the United Kingdom, sentences are the basic component of Acts. All Acts are divided into
sections; sections may be undivided or may comprise a number of subsections. A subsection
(including, for this purpose, a section thatas divided into subsections) is the main

building block and generally consists of a single sentence. Thus, in general, each sentence in
an Act is numbered.

Paragraphs and sytaragraphs allow further means for separating out the subordinate
components ad subsection, but they are not themselves sentences; rather, they allow the
relationship between those subordinate components to be revealed.

Occasionally a second (unnumbered) sentence is used in a subsection. This happens
typically where a subsidiary gposition is closely related to the first sentence or does not

merit a subsection in its own right. A second sentence can be useful to signal, at the end of a
subsection, that the subsection is subject to some other provision. This device offers a way
to avoid opening the subsection with the possibly distracting, and certainly inelegant, phrase
“Subject to subsection (x)".

The examples were designed to test whether the use of additional sentences, as in
subsections (1) and (4) of option 1, were helpfulistracting. Again, no clear preference

was shown for one style over the other. The proportions of participants who preferred option
1 and option 2 were more or less equal, regardless of whether they answered the
comprehension question correctly, so agnexice for one option over the other was not
associated with better comprehension.
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Topic E: “sandwich provisions”
Examples
Option 1

Offence in relation to export of prohibited or restricted goods etc
It —
(@) any goods are exported or brought to any place in the United Kingdom
tor the purpose of being exported, and
(b) export of the goods is, or would be, contrary to any prohibition or
restriction,

the goods may be forfeited and any person knowingly concerned in the export,
or intended export, of the goods is guilty of an offence.

Option 2

Offence in relation to export of prohibited or restricted goods etc

Goods may be torfeited, and any person knowingly concerned in the export or
intended export of goods is guilty of an ottence, it —
(a) the goods are exported or brought to any place in the United Kingdom
tor the purpose ot being exported, and
(b) export of the goods is, or would be, contrary to any prohibition or
restriction.

Option 3

If any goods are exported, or brought to any place in the United Kingdom for
the purpose of being exported, and export of the goods is, or would be,
contrary to any prohibition or restriction, the goods may be torfeited and any
person knowingly concerned in the export, or intended export, of the goods is
guilty of an offence.

(Option 4 was not tested.)
Option 5

(1) Subsection (2) applies if —
(a) anv goods are exported or brought to a place in the United Kingdom for
the purpose of being exported, and
(b) export of the goods is, or would be, contrary to any prohibition or
restriction.

(2) The goods may be torteited and any person knowingly concerned in the
export, or intended export, of the goods is guilty of an offence.
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Option 6

(1) Subsection (2) applies it —
(a) any goods are exported or brought to a place in the United Kingdom for
the purpose of being exported, and
(b) export of the goods is, or would be, contrary to any prohibition or
restriction.

(2) Where this subsection applies —
(a) the goods may be torteited, and

(b) any person knowingly concerned in the export, or intended export, of
the goods is guilty of an offence.

Option 7

It —
(a) any goods are exported or brought to a place in the United Kingdom tor
the purpose of being exported, and
(b) export of the goods is, or would be, contrary to any prohibition or
restriction,
then —
(i) the goods may be torfeited, and
(ii) any person knowingly concerned in the export, or intended export,
of the goods is guilty of an offence.

Question

David and lan plan to expda some counterfeit handbags to France. lan packs them up and David

drives them to the port at Dover so that they can be loaded on to a ship. The Counterfeit Goods Act

1994 prohibits the export of counterfeit goods.
Select the statements that are correqlyou may select as many as you want):

o0 Neither lan nor David is guilty of an offence

o David is guilty of an offence but lan is not because he did not bring the handbags to a

place in the United Kingdom for export
o0 The handbags may be forfeited
o Both lan and Daid are guilty of an offence
o lanis guilty of an offence but David is not

o0 The handbags may be forfeited, but only if either David or lan is convicted of an
offence

o0 The handbags may not be forfeited

o) AiT1T80 ETT x
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Results

80
70
60
50
40
30
20
10

Table 6: sandwich provisions: preferences of those shown options 1 to
3 who answered the questions correctly

Sandwich 1 Sandwich 2 Sandwich 3 No preference

1200

1000

800

600

400

200 -

Table 7: sandwich provisions: preferences of those shown options 5 to
7 who answered the questions correctly

Sandwich 5 Sandwich 6 Sandwich 7 No preference

Discussion

The final topicwaswht ar e someti mes r ef e r—previsions o
which have full out words at the beginning and end, with the text broken into paragraphs in
between. Typically these are discouraged, and double sandwiches (which end with further
paragrapimg) are one of the few structures that drafters at OPC were directed not to use.
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Six options were tested, with a complex question. As a result, the results cannot be analysed
in the same way as for the other topithough at least 80% of participantsgdhe correct
answers. Options 1, 2 and 3 were compared with each other, and then options 5, 6 and 7
(option 4 was not used). Because the prominence of the survey on the legislation.gov.uk
website changed, far more people saw the second group of options.

Option 1 was a typical sandwich provision with the consequence at the end; option 2 put the
consequence in the chapeau and option 3 was not broken down at all. The participants
shown those options showed a preference for option 1 but the numbers wesmgliite
(approximately 160 altogether).

Many more people saw options 5, 6 and 7 (approximately 2,500). The style of options 5 and
6 is typical of the tax | aw rewrite in the
", 1 n o seguencewassplitouth e doubl e con

Option 7 isadouble sandwieti | f (a) and/ or {obthekindtthatesn ( x) a
deprecated by most reputable authorities on plain language. It is a rare case of a construction
that OPC drafters were directed, ratneart just recommended, not to use. Surprisingly,

option 7 proved popular, clearly more so than either of the options compared with it.

The limitations of the survey did not allow a comparison across all the options.
Nevertheless, OPC Drafting Guidance basen revised to tone down the caution against the
use of sandwiches, and the preference shown for option 7 over options 5 and 6 was
sufficiently marked for the direction in Drafting Guidance against the use of double
sandwiches to have been relaxed.

A douwble sandwich construction will be appropriate only occasionally, and the cases where
it is the most appropriate construction are likely to be fairly rare. But the results of the
survey show that there are propositions for which a double sandwich coastisittie

clearest approach.

The particular example used in the survey contained two conditions of commensurate
importance that could be expressed briefly and together gave rise to two conclusions of
approximately equal significance. Often the complexitgne or other of the conditions or
conclusions, or their different importance, will militate against this approach.

So the firm conclusion that can be drawn from this part of the survey is a narrow one: it
provides evidence for changing a general dmacigainst the use of double sandwiches but
does not provide evidence for identifying when they should be used.

Face-to-face user testing

Faceto-face usetesting was used to test drafting techniques that did not lend themselves to
the online survey fonat.
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This part of the study was used to test whether dividing material between clauses and

schedules made it more difficult to understand, and to compare staccato and narrative styles

of drafting. “Staccat o” hedhbreakssacomplexd t o de
legislative proposition down into a series of short, undivided, sentences, each dealing with a
single point, whereas a narrative style typically uses longer sentences, which may contain
subordinate clauses qualifying the main propasjtand may make use of paragraphing to

provide structure.

As well as the drafting aspects, The National Archives used théegiag sessions to test
various prototype aids to understanding legislation for legislation.gov.uk, for example a

“ h o v e rfeatare te lighlight definitions, and, in the table of contents for an Act, greying
out sections which are not in force.

Bunnyfoot conducted 12 sessions of 90 minutes, each with a participant who had been
selected as matching one of the three personatgdedeoy The National Archives as users

of legislation.gov.uk. The sessions were recorded and could be observed by a video link.
Eyetracking was used to monitor how a user approached material when looking at it online.

The dominant, and unexpected, firglinas the striking level of difficulty that users of
legislation have in making sense of it. This greatly outweighed any observations about how
one drafting style compared with another. Readers seem to have very little grasp of how

legislationisstructude and organised. Their “mental mod
This was true not just for members of the public but for participants of all types, including
some of the | awyers. The sessions certainly

audence for legislation.
For example

1 there was very little understanding of what it meant for a provision to have been
enacted but not be in force, or of what t

1 atypical section introducing ascheddle Sc hedul e 20 ma&lesdtpr.o.v.i.s
left more than one reader completely stumped; modern United Kingdom legislation
woul d not wuse the italicised words in the
perhaps the desire to streamline has in this instance produced an wopecdme;

1 even straightforward crossef er ences to “subsection (2)7
problem, not so much because readers had to interrupt the flow of their reading, as
because they simply did not know what a subsection or paragraph was, sb did no
know what was being referred to;

T terms | ike “prescribed”, meani ng prescri
frustrated most readers, some of whom were unsure what regulations were and did
not know where to look for them;

1 when looking at legislation omle, readers tend to click straight through from the
table of contents to the provision that appears from its title to be of interest, and may
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well not look at the surrounding provisions that are needed to understand it properly
and which the drafter massume that they will have read.
The user testing was intended to compare drafting styles, but what emerged from it was that
the more pressing need is to help readers

Some of the difficulties identified coulzk tackled either by changes in drafting practice or

by changes to the way that legislation is presented, and work on both approaches continues.
It has provoked quite a radical rethink on how legislation is presented on legislation.gov.uk
on which The Nabnal Archives and OPC have taken work forward together. And new
legislative proposaidave been considered to provide a means for legislation to read more
straightforwardly.

As regards changes in drafting practice, a small number of discrete chargbsdéramade
to Drafting Guidance to reflect particular findings made in the study; for example drafters
should now refer to a provision coming into force, rather than commencing.

t

But, more significantly, the stifficdtiesancas pr ov

a renewed impetus to produce drafts that people might stand a chance of being able to
understand. Drafters who observed any of t
opening” and “arresting” . hingsthatranydrgfterp ar t i c i
would take for granted as being intelligible left a profound impression.

Telephone interviews

Because patrticipants in the online survey and the user testing sessions were largely confined
to the personas developed by The Nationahives, the study also tested whether those
personas cover all the categories of people who use legislation or whether there are
categories of people for whom drafters at

Drafters at OPC identified the following graupf users of legislation who do not at first

Government lawyers
Private lawyersvho read legislation through subscription services

sight clearly match any -of The National Ar
1 Members of Parliament and Ministers

1 Policy officials and Bill managers

1 Parliamentary officials

1 Lobby groups

1 Judges

1

1

6 Clause 67 of the Deregulation Bill as amended in Public Bill Committee (House of Commons Bill 191

printed on 26 March 2014) would if enacted confer a power to allow references in an Act to, for example,

ithe date on which this section comes into forceo to be
come into force.
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A small number of people kindly agreed to take part in 30 minute telephone interviews
which were carried out by Bunnyfoot, and in which they were asked the same questions as
had been used in developitgtpersonas originally.

The outcome was that, with the exception of Members of Parliament (including Ministers),
users in all the categories identified matched one or other of the existing personas. So far as
Members of Parliament are concerned, the in&ion at this stage is quite sketchy and

further research would be needed before it would be possible to make any generalisation.

The interviews highlighted the raft of information that is produced alongside every Bill,
including Explanatory Notes, HouséCommons briefings for Members, impact

assessments and memoranda about particular aspects of the Bill, such as human rights, and
powers delegated to Minsters and others.

Reflections on the study

Not surprisingly, the survey did not produce conclusivdence that any one drafting style
is generally clearer or better understood than another.

One reason is the difficulty of identifying a particular drafting style so that it can be tested in
isolation without other factors impinging. And the study coully test a single set of

examples for each drafting style. As every drafter knows, every context is different; what is
clearest in one context or one kind of situation may not work so well in another context
where other factors may be more important.

While the order in which a person saw differently drafted examples of the same proposition

did not seem to affect the person’s wunder st
comprehension question correctly), and the survey was able to identify whiolasyle

preferred by those who understood the proposition, that dopsomethat the preferred

style made it more likely that the person would understand the proposition. Further work

would be needed for that. Nevertheless it seems reasonable to giveeightdo the

preferences of those who got the right answers.

Even though the study did not produce positive evidence in favour of general rules that
some drafting styles should be used in preference to others, it did provide some evidence
against generarules that some drafting stylet®ould not be used.

The results suggest areas where further research might be profitable.

As already mentioned, it is not the purpose of this article to consider whether legislation
ought to be written principally for judgesd trained lawyers. In fact, members of the public
reading legislation require certainty and clarity just as much as lawyers and judges; all the
examples tested were designed to meet those requirements. While some lawyers are highly
skilled and very expeenced users of legislation, it was evident from the user testing that
many lawyers struggle with it at least as much in reading legislation as a lotlefrryans.
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The examples used were not drafted with particular audiences in mind, but, with one
excepion, none of the examples was significantly longer than those with which it was
compared. The exception was option 2 of the conditions topic, which was markedly less
popular than the shorter option.

Together these suggest that the question whether drsifteald focus on a primary

audience of trained lawyers may be hollow, anyway. It is possible that legislation written
principally to meet the requirements of even the most highly skilled judges and lawyers may
not in fact be different from legislation wen to be as clear as possible for a wider

audience. Although the study does not provide evidence for it, the findings are compatible
with this proposition.

A more significant working hypothesis suggested by the study is that expressing a
proposition in aingle sentence, using the layout (including paragraphing) to show its
structure (and what is subsidiary), with plenty of white space to make this readily apparent,
will often be clearer than breaking the same proposition down into a series of shorter
sertences.

A disadvantage of breaking a proposition into shorter sentences (typically, in legislation, a
series of subsections) is that part of the
proposition into understanding

1 each of the shorter propositionsa proposition in its own right, and

1 how those propositions are to be assembled.

In effect, the drafter is introducing a joint into the main proposition and, in order to
understand the main proposition, the reader has to understand both the constitiantipa
how the joint works.

Another disadvantage of breaking a proposition into a series of shorter unparagraphed
sentences, in the form of a series of subsections, is that each runs from the left margin, so all
appear to have equal significance andriosreadily apparent how they are related. In a

longer sentence, or subsection, paragraphs arpasaraphs can be used to show how the
components are related.

The results of the study cannot be said to provide evident@s working hypothesis, but
tested against it, none of them is inconsistent with it. Indeed, it could perhaps be said to
explain the clear preference for the double sandwich option in the sandwich provisions test.

Three final observations

The previous section considered what wasnedfrom the study. This article concludes
with some observatiorabout the study.

1 An online survey of the kind described in this article can clearly be a very effective
way of comparing two drafting styleswhere the comparison can be done using quite
short examples.
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What Works Best for the Reader?

An abundance of feedback is available from readers of legislation.

User testing may produce startling results. Unexpected observations, which may have
nothing to do with what is being measured, may turn out to be the most potent and
thoughtprovoking.

It would be difficult to overstate the profound sense of realisation with which drafters

observing the user testing sessions came to recognise the difficulties that ordinary readers
have in reading ordinary legislation.

= =4
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The Do’s and Don’ts of Dealing with Instructing Officials

Paul Salembier*

Abstract

This article examines the working relationship between legislative counsel and instructing
officials, drawing on the author’s experience in both roles. It provides suggestions on how
legislative counsel can ensure that this relationship is productive, particularly through the
judicious use of information technology, tactful treatment of client drafting and attention to
client feedback.

Introduction

| spent over a dozen years as a |l egislative
for the past decade my job has been to adwisthe development of legislation for the

Canadian ministry that dealsth Aboriginal affairs. As suchwhile 1 still do a lot of

drafting,| now frequently find myself in the position of an instructing official. This

presentation draws on the perspeactihavegained as a former legislative counsel who is

now on the other side of the table

l't’s not uncommon to hear | egislative couns
probl em” and complain of “r ot ttaionisitomadt r uct i o
up a mirror in which legislative counsel can see how they are perceived by instructing

! paul Salembier is the author of Legal and Legislative Drafting (LexisNexis: 2009), an adjunct professor of
Legal Drafting at the Faculty of Law, University of Ottawa and formerly a General Counsel with the
Department of Justice (Canada).



The Dos and Don ’ts of Dealing with Instructing Officials

officials. Some may like what they see, and preen accordingly. For others, it may be
something of a bad hair day.

| amgoing to start out with a few mor observations that | think can assist legislative
counsel in their éalings with instructing official | will then move onto what | believe are
some more serious observations about how drafting offices might improve the manner in
which they operate.

As an initial observation, for many instructing officials, being able to participate in the
development of legislation is a high point in their careers, a chance to see their policy ideas
embodied in the law of the land. They will approach their task wittusiasm, vigour and,

in some cases, a certain sense of awe. Because of this, working with a good legislative
counsel can make the experience one that affirms their choice of public service as a career,
while a bad one can leave them cynical about theedatimaking process. The goal of my
presentation is to share some recommendations that might encourage the former, and make
the latter less likely.

Use technology judiciously in meetings with instructing officials

It goes without saying that technololggs revolutionized legislative drafting. It allows us to
quickly modify and reprint draft legislation, so that client ministries now expect to receive
57 drafts of every bill, and not just 5.

At its best, this technology can allow us to quickly updatextt dill in response to

feedback from instructing officials, and instantly provide them with a copy of the updated
bill that they can take away with them from the drafting meeting, to impress their superiors
and Ministers.

| started my drafting career i®90, when Canada was in the midst of the transition from
pen and paper drafting to computerized drafting, and |1 was usually on the crest of the
technology wave as it transformed our processes. So | was, and stilfaangf
computerized drafting.

There s a downside to this technology, however, and it masifesstif in two different
ways.

The first has an i mpact on the client’s exp
oncustomoui 't drafting software, wheredrenckdnd e out
Englishlegislative counsetan work side by side, with extra monitor screens across the

tables so that instructing officials can follow thgislative counsé&s progress as they work.

In other situations, redgime drafting might take pte with legislative counsel working on a

laptop during a meeting with instructing officials and providing them with an electronic or
paper copy at the end of it. And aseanl’ ve me
produce impressive results.
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Whatmany | egi sl ative counsel don’t realize,
technology isn’t appropriate for all circun
most experienced legislative counsel can take a long time to make a changdemtranic

document, and in more cases than | care to remerhbge lwaited for 10 minutes or more

while alegislative counsetied to figure out how to move a heading or how to change a

subsection into a section. In some of the worst cabegelsa while a legislative counsel

typed notes to himself about every Ilittle t
musttomay, because provision is discretionary,
the word in the textself and moving on

And during all this time the instructing officials are sitting, twiddling their thumbs, and
waiting impatiently to move on to adgs the next substantive issue.

In cases where legislative counsel are inexperienced with the drafting software, or where

they lack the confidence to make changes on the fly (and therefore want to make notes to
themselves for later reference), | would suggest an alternate technology that would work
better for them. 1t's call ed paghengesonftou br i
in red pen, and struggle with the drafting software y our winthapavacysf bl o c k
your own office. In other cases, a hybrid combination of computer screen changes made on
the fly and other changes or questions noted on a pajftemdsabe the best option, and this

in fact is my preferred way of working. While | make most changes to a paper version

which | can usually do much faster than typing thermlialso have the draft of the text on

a laptop, enabling me to do searchesdcess other legislation or related materials, and to

copy text to itif necessary.

The second reason to be wary of a purely electronic approach to drafting relates to the

guality of the | egislation produlegslditive I don’
counsel ' ve agreed to a change in a meeting wit
paper draft, and then later, when reviewing my notes and doing the actual drafting in my

of fice, | ’'ve di s c ootwarkeTte poblera with purely electiogicn ge d o e

drafting is that the change gets made on the fly, a draft gets printed, egidla¢ive
counselmay never go back to spend any time reflecting on the change and may therefore
never di scover —ddoadalyatialatdradatesvhen tevemsiogrthings can
lead to complicated floven implications elsewhere in the dréaft.

In summary, therefore, | would suggest that an-adéierence to an electronic approach to
drafting is not always the most efficient way to wakd not the most effective way to
serve your instructing officials

2 A further minor advantage that | find to having marked up paper drafts is that it is easier to go back and find

out how and why a particular change was made, even if it was done several drafts ago and many months

earlier. When |1 086ve inputted any changes marked on a pape
document, so | have a record of my written changes available on my computer as well.
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Marking Changes

| can say without reservation tHagislative counsedhould always mark changes made

from one draft to another. Most commercialwprd ocessi ng programs hav
changes” feature that can automate this. Ev
highlighting feature thatan be used to mark new text.

Believe me, clients will thank you for this. There is nothing more maddening than
comparing two drafts of a 2@agedocument trying to determine which two lines were
change from one version to the next.

The practice of marking changes goes beyond
It can avoid serious, and sometimes embarrassing, errors. In two reesntasisninute

changes were made to bills without advising the client ministry, and both cases caused

problems.

I n the first case, the | egislative counsel
meaning of the provision, but nonetheless gavedtradifferent political flavour, and
caused an uproar that the Minister had to answer taliarfant.

The original version of the provision in question confeargabwer to make regulations to:

provide for the relationship between the regulatonsanda i gi nal and tr ea
includinglimiting the extent to which the regulations may abrogate or derogate from
those aboriginal and treaty rights;

Perhaps in an attempt to be more concisdetislative counsedropped the wordimiting,
resulting n the folowing regulatioamaking power:

provide for the relationship between the regulations and aboriginal and treaty rights
, i ncluding the extent to which et he reg
aboriginal and treaty rights;

Now fromapun el y gr ammati cal point of view, the
version accomplishes the same objective as the first, but by taking out thienvitomd it

gives equal weight to the possibility that the regulati@king power couldxpand any

abrayation or derogation of rights, as welllasit them.

The mere suggestion that the government might do this caused a furor in the aboriginal
community and amongst Parliamentarians representing their views. Hedistegive
counselndicated to the irteucting officials that he had deleted this word, the potential
implications would have been immediately understood and thelwotihg would have
gone back in. In the circumstances he did not, and none of the instructing cffiaials
included- noticed that one word had been dropped from g@a@e At just before it went to
print.
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This is not the only time a deleterious lashute change was made, though in the other
caséwe did not find it until the bill had been enacted, and thereafter had tonréig
French version (which had not been changed) for the correct statement of the law.

The moral of this story is that marking changes is not just something that legislative counsel
should do to make life easier for their instructing officials; it @#b result in better
legislation.

Working with a client’s initial draft

Some jurisdictions allow client ministries to present an initial draft to legislative coAnsel.

the federal leveln Canada this is permitted for regulations, though, somewhatssoghyj

not normallyfor bills. For those jurisdictions that do not permit client ministries to take a

crack at producing a first draft of legislation, | would recommend that they give it a try,

because the practice can be very efficient from the poinéwfof the drafting office.

Because writing things out forces the instructing officials to completely think through their

policy, legislative counsel are much less likely to be faced with a policy gap in the middle of

the drafting process. Some instrugtwfficials even have a good grasp of legislative style

and grammar, and |’'ve seen drafts tdieat r equ
being made into law.

Other instructing officials, howevdnave difficultydrafting, and though the draftipgocess
within the client ministry succeeds in getting them to think through the details of their
policy, the way in which thelgaveput together their initial draft can leave much to be
desired. In these drafts, it is often very hard to figure whatd¢iges rule a particular
provision is in fact trying to put in place. Though such drafts require more work by
legislative counsel, they can still be a very efficient manner of receiving drafting
instructions.

When encountering a draft such as this, | wauiggest that it is a mistake for tegislative

counselto completely redraft the text and put this new draft before the instructing officials at
thelegislative counséls f i r st meeting with them. First,
that when someanhas spent time and effort to prepare something, it should not be

peremptorily rejected or ignored. Many instructing officials will perceive the fact that you

have thrown their draft in the dustbin as an insult, sending the message that they have been
playing out of their league and shouldt have bothered wasting their time working on a

draft. Even if this is true, you will have started your relationship with your instructing

officials on a very bad footing.

A second and equally problematic aspect ogstulting a completely new draft for the
client’s draft is that, i n maki nlggslatvegni f i c a

3 Moving a modifying phrase with the legislative sentence changed its object and hence the meaning of the
provision.
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counsemust necessarily act on his or assumptions regarding the intent of those
provisions and will sometimes guessongly. Incorporating mistaken assumptions into a
completely new draft also makes thgislative counsedppear presumptuoustime eyes of
client officials.

| have worked on files in which the legislative counsel took months completely rewriting an
original draft, getting most of it entirely wrong, before presenting it to the client ministry.

The client ministry then told them to go back and start again with the original draft. Because
many of thdegislative counsé& assumptions were wrong, a lottmhe was wasted in
backtracking to the original language as a starting point for further development of the text.

The way to avoid this is simply to table
and to discuss the provisions drafted sy instructing officials at this meeting. The

legislative counsatan ask any questions about ambiguous or indecipherable provisions at
this time, and by doing so, will avoid making incorrect assumptions and wasting time
pursuing legislative blind alleyét this meeting, legislative counsel can also signal that
certain provisions of the initial draft will require significant redrafting, which will make the
ministry officials much more receptive to the next, heavily modified, draft that the

legislative cousel produes incorporating those changes.

Monopolistic Practices

| would now like to shift gears, aratldress some issues about relations with instructing
officials that flow from the very nature of most drafting offices.

In Canada, as in many Commonwealbuintries, the government drafting offiegvhich |

will refer to as thé.egislativeCounsel Office for the sake of amnience- has a monopoly

on drafting services. Except in very rare circumstances, government bills are produced by
theLegislativeCoursel Office and by no one else. This monopoly has several implications
for instructing officials and client ministries

Monopolie$ exhibit certain characteristics:

1. First, they operate behirmgh barriers to entry. A barrier to entrysometimes arises
out d a government fiat prohibiting others from entering the same line of business. The
fact that others can’t participate | ets
will be provided and set the price for it

2. A second characteristicmsice inelasticity —because it is the only source to meet
market demand, the monopoly can charge a fixed price for even inferior services
(sometimes referred to as an ability to maintain sapemal profits)

4 http://en.wikipedia.org/wiki/Monopoly;
http://www.economicsonline.co.uk/Business _economics/Monopoly.html;
http://www.buzzle.com/articles/characteristics-of-monopoly.html
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3. A third characteristic isperational inefficiency — becaus of their domination of the
market, the monopoly does not face the same pressures to innovaferas tiring
competition.

Because most governments require that legislation be producedUggtbiativeCounsel

Office alone, those offices tend to sh#inese characteristics. Each of them has an impact on

the services drafting offices provide to cl
areas in which this has a particular impact.

Level of service

Because it has no competitors for its sees| d_egislativeCounsel Office is not compelled

by market forces to deliver the highest level of service possible in order to retain its

customer base. Whileaim certain that every Chief Legislative Counsel in this re@nts

to provide nothing but tepotch service, and while many legislative counsel are
consummate professionals and a joy to work
group is made up of belemedian performerslt is this group- or more particularly the

outliers at the itom end of the ran§e-that causes most of the headaches for instructing

officials.

Part of the reason for this relates to the dynamics of operating any large drafting office. To
begin with, any large drafting office will inevitably have a turnover aff stsomething that

is particularly true now that baliyoomers like me are retiring in droves. As a result, every
drafting office has an ongoing challenge to train new legislative counsel, and during the
period that they are being trained and in theimfative years- estimates vary from 5 to 10
years to bring a legislativaunseto the expert level there is a risk that those counsel will
produce draft legislation that is of less than optimum quality.

During the period that nelegislative counsedre learning their trade, it is the client

ministries that are on the receiving end of this-teas-optimal output, and because
government drafting offices are monopolies,
service and are, in essence, withoabrese.

Testing

Now, most drafting offices employ a number of mechanisms for training junior legislative
counsel, which include mentoring and a review of drafts by more experiegtsdtive
counsel They also usually provide some form of formal trairsegsions, and these are
what | want to focus on for a moment.

® Or at least, below-median performers.

6 Drafting performance likely most closely follows the Pareto principle, whereby the bottom 20% of
performers cause 80% of the problems.
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There is a key difference between the kind of drafting training that I provide at the
University of Ottawa and that typically provided to government lawyearsd that

difference comes down testing. My university students pay close attention to what | teach,
and study the textbook, because they know they are going to be tested on it later. It is rare,
on the other hand, for government lawyers ever to be tested ongnaiaterial presented t
them.

Now, intuitively we can conclude that, human nature being what it is, people will pay more
attention to a lecture if they know they will be tested on it. This has been backed up by
recent studies published in the jourBsjchology and Aging, whichshowed that regardless

of age, people learn more when they are tested.

There are at least a couple of reasons why organizations forego the apparent advantages that
testing brings to training programs. One is that testing is more labour interitdisees

time, and marking tests requires much more effort from a trainer than simply delivering a
seminar. Another is that that adults tend to beaestse, thinking that thénave left all of

that behind when they finished college, and therefore complthe ptospect of testing. |

would suggest that there is a third factor at play, which is simply that drafting efces

likely by extension Attorneys General Offices as wdtick the rigorous adherence to

professional standards that is exhibited fmaaizations like the military. No one puts a pilot

in charge of a new plane just taking the pi
course and has read the manual. Instead, the military tests pilots rigorously before letting
them sit in bhe pilot seat. | would suggest that this sort of oversight would be of benefit to the
drafting community, which is whiyn the training Igive from time to time téegislative

counsel offer testing as an option.

In addition to the fact that incorporatitesting into the training of legislative counsel will
assist them in retaining more of what they are taught, another advantage of testing is that
reviewing test results can help Chief Legislative Counsel to identify candidates for
legislative counsel posiins who may simply be lacking in the necessary aptitude to ever be
competent in the field. The ability to weed out underperformers gives Chief Legislative
Counsel and other managers an additional tool in their arsenal to guard against the type of
deteriontion of services that is characteristic of monopolies.

Customer feedback

One final tool to improving service to clients is a simple one, but one fhafiem
universalin practice. | mentioned earlier that because of the price inelasticity inhegent in
monopoly posito-rwh er e a | ow | evel of service won't

R. N a Being Testedfon New Material Just As Important for Older Adultso ,
http://psychcentral.com/news/2013/03/08/being-tested-on-new-material-just-as-important-for-older-
adults/52348.html
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customer monopolies damot have to be as conscious of customer satisfaction as do firms
in a competitive market.

And because cust omer omantainisgimarket shasenmonopatiest I mp
tend to pay less attention to customer feedback. For any organization that wants to maintain
a high level of service, though, customer feedback is essential.

For alLegislative CounseéDffice, soliciting customer feedbk is as simple as sending the
client ministry a client satisfaction questionnaire at the end of every drafting file. These
guestionnaires can include questions like:

1 What did we do well?

1 What can we improve on?

1 Were drafts provided in a timely fashion?

1 Were changes indicated from draft to draft?

T Was there something we didn’t do that vy

For a drafting office to benefit from customer feedback, moreover, responses to the
guestionnaires have to be reviewed by a managegranperceived deficiencies need to be
followed up on. For this reason, a client satisfaction questionnaire should finish by asking
whether the instructing official would like a manager to call him or her to follow up on
anything in the questionnaire.

Someimes a negative review is simply a result of unrealistic expectations by instructing
officials or a misunderstanding of some aspect of the drafting process. These sorts of things
can often be dealt with simply by a call to the instructing official, progithe necessary
explanation. Sometimes, simply the making of such a call will go a long way to improving
relations with a client ministry.

In other cases, it might point to a need for more training for a particular legislative counsel,
or even a change drafting office procedures. The end result, however, will be an
improvement in the service provided by ttegislative CounseDffice.

Concluding Remarks

We all pride ourselves in being professionals, in having unique skills and exercising them in
a compéent manner. Because of turnover in legislative drafting offices, competence is a
moving target, and meeting the needs and expectations of client ministries is an ongoing
challenge.

Adopting practices that make life easier for instructing officials amidawaing the
performance of underperformers will improve the perceptidregislative CounseDffices
in the eyes of client ministries.
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In the retail service industry, it is said that a satisfied customer will on average tell one other
person, while a dissisfied customer will tell 6 others. Avoiding dissatisfied instructing
officials will therefore go a long way to improvind-agislative CounseéDf f i c e’ s
with instructing officials, and will, incidentallyesult in better

legislation.

rel at
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Book Review

Modern Legislative Drafting, by Dr. Muhammad Majibar Rahman, published by
Scholars’ Press, 2013

Reviewed by Eamonn Moran'

Dr . R a h nModern IsegistaterexDirafting is based on a thesis written more than 10
years previously.

For a reader seeking a broad insight into the world of legislative drafting, this sh@@0#Ext
pageskghould prove valuable. The author is an experienced legistativeselwho
understandwell the demands atmnemand the challengehadt they facén their working
environment

Thebook covers the nature of legislative drafting and how it relates to general legal drafting.
There is a useful discussion of the nature of and necessity for legislation and also a
comparison of common law drivil law systems. There is a very good description of the
qualities that legislativeounselre required to have: problem solving skills, general legal
skills, writing skills, interpersonal skills, learning skills, resilience andaseifreness.

Thereis also an interesting discussion on the roleglative counseh policy

development with recognition given to the value which an experienced legisiativsel

can add to the policy development process.

The organisational arrangements for draftmgarious jurisdictiongareexamined
(Bangladesh, India, Pakistan, Sri Lanka, Gibraltar, New Zealand, Australia, Ireland, the
United States and the United Kingdom) and there is a critical review of the drafting styles
and technigues used in those jugidns as well as at the federal level in Canada.

The text contains a useful discussion on the nature of the legislatigagmunctuation
and wordchoice and an excellent exposition of the principles of plain language drafting.

The book would have gadly benefited from thorough editorial review prior to publication.
It contains numerous grammatical errors and spelling mistakes which are distracting to the
reader. | would have also preferred to have seen it written in a gezuteal style.

| also faund myself in strong disagreement with the statement at page 150 and elsewhere
that using a section heading starting with a section number reflects a stylecehidy
legislative drafting.

It is always dangerous to offer a model redraft of exidégglative provisions. The book
has quite a number of these. While the redrafts contain many improvements over the
originals they themselves are not without fault. In the Canadian example the policy is
changed considerably. The redraft of section 8(1heAustralian Electronic Transactions

! Barrister and Consultant Legislative Counsel, Melbourne, Australia.



Globalisation of the Law and Legislative Supremacy: A Global Perspective

Act 1999 converts a provision to the effect that a transaction is not invalid only because it
took place wholly or partly by means of one or more electronic communications into one
that makes a transaction valid ifakes place wholly or partly by any electronic
communications.

As a strong advocate of “must” | found myse
the author at page 102 that “shall” is pref
appropriate formposing norpunishable obligations.

Despite these issues | do believe that this book is a valuable addition to the available
literature on legislative drafting. The fact that it is written by an experienced practitioner
adds greatly to its worth. Dr. Ralamis very familiar with the environment in which
legislativecounsebperate and ideeply aware ahe stylistic debates that we have been
having for the past 30 years or so.

This book gives an interesting overview of the history and nature of lagisgdaafting and

contains valuable advice on language and sentence structure. The fact that a reader may find
himself or herself in strong disagreement with some things written in it only adds to its merit
as it keeps the reader focussed and interested.

| recommend this text as a valuable addition to the library of any legislative drafting office.
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