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Editor’s Notes 

Welcome to another edition of The Loophole, the journal of the Commonwealth Association 

of Legislative Counsel. We present two articles in this first edition of 2026, both by regular 

contributors to this journal. 

The first article is by Manfred Kohler and is based on his presentation at the CALC Europe 

Conference in September of 2025. The article explores complexity and rationality in 

legislative drafting by examining the process of developing in detail. Kohler contends that, 

as the task of preparing legislation is now so complex, drafters must put aside striving for 

flawless legislation and focus instead on maximising the rationality of legislation.  He then 

analyses the steps in the legislative cycle and presents strategies on how to promote 

rationality.  

Charlie Feldman, in the second article, describes his secondment as a drafter in Scotland’s 

Parliamentary Counsel Office. Feldman provides some reflections on his experience and 

gives some advice to drafters considering secondments and to drafting offices considering 

offering them. 

Once again, thanks to our two prolific authors for these their most recent contributions. 

Thanks to our editors, and as always to you the readers.  Please reach out to us at 

loophole.calc@gmail.com with any comments or questions. 

Aleksander Hynnä 

Ottawa, July, 2026  

mailto:loophole.calc@gmial.com
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Abstract 

This article explores the extent to which legislation can be developed rationally by 

examining the intrinsic complexities of the legislative cycle and the interplay between its 

various stages. Drawing on the author’s experience as drafter, policy officer, and 

implementation manager, it presents a framework for understanding rationality in law-

making while acknowledging the irreducible complexity of modern legislative systems. The 

article integrates theoretical analysis with practical guidance, offering evidence-based tools 

and strategies for legislative professionals navigating increasingly complex policy 

environments. 

Part I: Introduction — Drafters under Pressure 

Rationality is “the quality of being based on clear thought and reason, or of making 

decisions on that basis”.3 

Complexity is “the state of having many parts and being difficult to understand or find an 

answer to”.4 

 
1 This article is an extended version of a paper presented at the CALC Europe Conference which took place 
in September, 2025 in Belfast.  
2 Manfred Kohler is the founder of the Regulatory Institute (www.howtoregulate.org), an independent 
consultant for law-making and a member of the CALC artificial intelligence working group. He has spent 
most of his career at the European Commission, mainly by revising over 100 United Nations Economic 
Commission for Europe regulations on motor vehicles, on the EU law on medical devices and on 
construction products. Via internal consultations and as internal consultant, he has contributed to dozens of 
other pieces of EU legislation. In parallel to his assignments, he inventoried the regulatory techniques used 
in EU legislation and worldwide. From late 2010 to early 2014, he trained over 300 colleagues in regulatory 
techniques. Manfred also developed a working method for legislative drafters and lawmakers, laid down in 
the Handbook “How to Regulate?”. He developed, drafted or contributed to most of the tools and articles 
accessible at www.howtoregulate.org. Most of his publications are listed on ORCID.  
3 Cambridge Dictionary dictionary.cambridge.org “rationality”. 
4 Cambridge Dictionary “complexity”. 

http://www.howtoregulate.org/
http://www.howtoregulate.org/
http://www.howtoregulate.org/
https://orcid.org/0009-0006-6247-3294
http://www.cambridge/
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During recent conferences of the Commonwealth Association of Legislative Counsel, a 

recurring theme emerged — self-blame among drafters for perceived failures to achieve 

perfect legislation. This self-criticism, however understandable, misdiagnoses the problem. 

Complexity and time-pressure have increased so dramatically that flawless work is no 

longer possible; self-blame is therefore both unwarranted and counterproductive. 

The question facing drafters today is not “How can we achieve perfection?” but rather 

“What can we do to maximise rationality within acknowledged constraints?” This article 

addresses that more pragmatic inquiry, examining both what rationality would demand and 

what is realistically achievable. 

Part II: The Legislative Cycle 

This part presents the various steps of the legislative cycle and their intrinsic complexities. It 

also lays the ground for Part III that illustrates the complexities created by the interplay of 

these steps. 

Overview: from Analysis to Evaluation 

The legislative cycle, understood in its broadest sense, encompasses the complete journey 

from initial situation analysis through goal setting, ideation, drafting and implementation to 

ex post evaluation. Critically, legislative cycles often overlap: in technical fields, newly 

adopted legislation may be entering implementation while a new cycle must already begin 

to address further technological developments. 

The legislative cycle described is a blend of observed practices in various jurisdictions and 

recommended best practice. Often, reality falls considerably short by omitting steps 

indicated in square brackets in the next section — resulting in less rational processes. This 

represents an invitation for practitioners to assess: what is actually practiced in your 

jurisdiction? What should be practiced? 

The author’s perspective is informed by his experience: previously serving not only as 

drafter and policy officer but also as the principal implementer of legislation, responsible for 

managing implementation networks of more than a thousand people. This triple perspective 

— legislative drafting, policy formulation, and operational implementation — reveals 

dynamics often invisible to those working from a single vantage point. 

Most readers of The Loophole are drafters rather than policy officers but are nonetheless 

connected to policy officers and their departments; discussing all steps in the cycle may help 

optimise cooperation and the final result. In jurisdictions where roles are split (as in many 

Commonwealth systems), certain steps such as identifying regulatory elements can fall into 

a gap. The steps may not be clearly assigned to either drafters or policy officers. 
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The Cycle in Detail (Steps A-Z) 

A. Analysis of Current Situation: What Do We Have? 

Before pursuing legislative change, the existing state must be thoroughly understood across 

multiple dimensions: 

● current legal and regulatory framework 

● administrative capacity and resource constraints 

● implementation landscape and institutional structures 

● stakeholder positions and interests 

● international and comparative legal developments 

The current situation is best analysed across these and other parameters, which generates 

analytical complexity. To that end, readers may wish to review the questions and spider 

diagrams in Chapter 5.1 of the Regulatory Institute’s Handbook “How to Regulate?”.5 

B. Design of Ideal Scenario: What Could/Should We Have? 

Scenario development is inherently complex, driven by values, experiences, knowledge, and 

creativity. Complexity escalates dramatically when undertaken not by individuals but by 

teams with divergent perspectives, institutional interests, and ethical commitments. 

Capacity constraints operate at this stage. Local and regional administrators are burdened 

with implementation obligations for each new piece of legislation but are frequently without 

proportional resource increases; sometimes even at the expense of existing obligations. 

C. Decision to Act: Is New Legislation Justified? 

The decision to legislate requires comparative analysis: is the gap between current and ideal 

scenarios sufficiently significant? Does new legislation represent the optimal policy 

approach? Most critically, do adequate administrative and implementation capacities exist to 

make the new legislation effective? 

Three critical questions emerge: 

1. How much can legislation improve the situation? 

2. How much can be improved through alternative policy means? 

3. Is the requisite administrative capacity available? 

Very exceptionally, legislation generates sufficient voluntary compliance that 

implementation capacity becomes less critical. More commonly, design choices directly 

 
5 Regulatory Institute, How to Regulate? 2nd ed (Regulatory Institute, 2021). How to Regulate? is available at 
the Regulatory Institute’s website www.howtoregulate.org or directly here. 

http://www.howtoregulate.org/
http://www.howtoregulate.org/
https://www.howtoregulate.org/wp-content/uploads/2024/10/H2R_hanbook_2024.pdf
https://www.howtoregulate.org/wp-content/uploads/2024/10/H2R_hanbook_2024.pdf
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determine resource requirements: different legislative designs trigger different types and 

quantities of implementation resource needs. 

D. Selection of Policy Goals 

Policy goal selection requires comparative valuation of candidate goals shaped by divergent 

ethical views. Consensus building is therefore essential, as these choices profoundly 

influence all subsequent steps. 

The importance of this stage cannot be overstated. Different framings of identical problems 

produce radically different legislative solutions. 

E. Identification of “Goals Behind the Goals” 

Explicitly clarifying foundational goals alongside specific policy goals creates a guiding 

scheme for subsequent questions and choices, illuminating all later steps in the legislative 

cycle.  

Example: the policy goal “containing tobacco consumption” can be justified through two 

distinct “goals behind the goals”: 

● Rationale I: “increasing healthy life years” 

● Rationale II: “improving the budgetary situation” 

These goals behind the goals are not mere academic distinctions. They directly shape 

identification of suitable objectives, measures, incentives, and obligations. A goal framed 

primarily through health equity produces different legislation than one framed through 

budgetary considerations. Even where the two goals behind the goals are pursued, spelling 

them out is a precondition for the optimisation of measures and their elements. 

F. Selection of Objectives to Make Goals More Concrete 

Objectives translate abstract goals into, ideally, measurable or verifiable states. They 

become the criteria against which legislative measures and regulatory elements are 

ultimately assessed. 

G. Selection of Incentives to be Used 

Recognition of available incentives broadens possibilities, even in legislation. Traditional 

sanctions (criminal penalties, administrative fines, licence suspension) form only one 

spectrum of incentives. Procedural advantages, reputational effects, competitive positioning, 

and informational asymmetries offer alternative leverage points often overlooked by drafters 

trained primarily in command-and-control approaches. At times, the identification of 

incentives other than sanctions as ideal triggers for behavioural change leads to other 

measures than regulation coming into the limelight. 
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H. Identification and Rough Design of Candidate Measures 

Identifying and designing candidate regulatory measures, and possibly policy or other non-

regulatory measures, allows rational comparative analysis. This and the following two steps 

are frequently skipped in practice, with damaging consequences. When they are skipped, 

regulators risk choosing the second or third best measure. 

I. Analysis of Each Candidate Measure 

Each candidate measure requires analysis regarding: 

● implementation requirements and capacity 

● direct and indirect costs, including burden on regulated persons 

● anticipated effects (alone and cumulatively with other measures) 

● interaction risks with existing regulation 

● administrative complexity and burden 

J. Selection of Measures (Regulatory and Non-Regulatory) 

Selection criteria parallel those at the strategic policy level: importance of goals, 

improvement potential per goal, implementation capacities, available work capacity, 

political considerations, and benefit to citizens or jurisdiction. The required considerations 

are genuinely complex and must incorporate all previous analytical steps. 

Beware the “regulatory reflex” of “there is a problem, so let’s regulate!” For example, new 

laws will not improve compliance if the real problem is a lack of information. Careful 

analysis is required before regulatory intervention. 

Skipping comparative analysis of candidate measures increases the risk that new law is 

adopted without ensuring corresponding real-world change.  

K. Identification of Candidate Policy/Regulatory Elements 

Drafters are aware of the need to select policy elements. In Commonwealth jurisdictions, 

they might refer to the selection of policy elements by the policy departments instructing 

them. However, we can raise the question whether the policy departments are always aware 

of the full range of candidate policy elements. Becoming aware of the full range of 

candidate policy elements requires substantive research. There is a high risk that policy 

officers are happy with the policy elements they are aware of and that drafting officers are 

happy with placing the policy elements identified by the policy officers into the bill. 

However, both policy and drafting officers are extremely likely to have missed policy 

elements.6  

 
6 This statement is not only based on the findings of the Regulatory Institute when comparing the laws of 
various jurisdictions on the same topic, but also on comparative work undertaken by certain international 
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Beyond policy options or elements, comprehensive law-making requires identifying specific 

regulatory elements: requirements, prohibitions, obligations, powers, sanctions, procedures, 

definitions, procedural safeguards, exemptions, and administrative structures. 

A comprehensive law can comprise several hundred such elements. Most drafters, working 

from blank pages, constantly reinvent elements rather than drawing on implementation 

experience and cross-sectoral knowledge. 

Inadequate knowledge consistently hampers this stage. Training participants repeatedly 

report: “if I had known this was possible...” Large knowledge bases, such as those compiled 

by the Regulatory Institute,7 can substantially increase rationality, efficacy and efficiency at 

this juncture.  

In jurisdictions where drafting offices are organisationally separate from policy departments, 

dangerous gaps frequently emerge unless both sides work collaboratively. Identifying 

candidate regulatory and policy elements works best through jointly using large shared 

knowledge bases. 

L. Selection of Policy/Regulatory Elements 

From the universe of candidate elements, drafters and their contractors select those 

appropriate to the particular legislative context. Again, we cannot recommend this step 

being taken by drafters alone or policy officers alone. Even implementers should be 

involved. 

M. Optimising Interactions Between Policy/Regulatory Elements 

This step is highly complex and frequently influenced by ethical considerations. Elements 

rarely function in isolation; their interactions produce emergent properties and unintended 

consequences. To assess the interactions often requires the knowledge of the ground that 

only implementers have. 

N. Balancing Conflicting Goals and Objectives 

Each regulatory element, and combinations of elements, must be optimised regarding 

competing values: public utility versus individual liberty, certainty versus flexibility, 

comprehensiveness versus proportionality, fairness versus efficiency. These balancing acts 

are inherently complex and value-laden, the more so as there can be interconnections 

between various balancing operations. 

 
organisations such as the World Health Organization (WHO). See, for instance, this 2024 WHO and 
Georgetown University study on the laws protecting health and care workers: M.M. Kavanaugh et al, “Laws 
for health and care worker protection and rights: A study of 182 countries” (2024) 4:12 PLOS Global Public 
Health at p 15, available at https://pmc.ncbi.nlm.nih.gov/articles/PMC11627435/. According to this study, 
only 58% of countries have integrated at least half of the WHO indicators in their legislation.  
7 See www.howtoregulate.org.  The author would be delighted to refer here to other and even better large 
knowledge bases.  Unfortunately, he has not come across anything similar.  Most knowledge bases he 
became aware of are either jurisdiction-specific, sector-specific or, as OECD guidance, more abstract and 
thus less operational. See also footnote 18, which summarizes the knowledge landscape. 

https://pmc.ncbi.nlm.nih.gov/articles/PMC11627435/
www.howtoregulate.org
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O. Determining Architecture 

The architecture is crucial for understanding and ease of handling the legislation during 

adoption and application.8 See also Chapter 2 of the handbook How to Regulate?9 for 

further guidance. 

P. Preliminary Drafting of Regulatory Measure 

Drafting is a rich realm of its own, as we can see in the many articles published in The 

Loophole. It is intrinsically complex even where the previous and the following steps are left 

out. 

Q. Integrating Legal Constraints into Draft 

Due to legal constraints, certain content of the preliminary draft might need to be dropped, 

for instance because it is unconstitutional or otherwise contrary to law of higher order. 

Subject to the legal framework, the integration of legal constraints (for instance, the limits of 

the empowerment to regulate or the respect of prerogatives of higher or lower jurisdictions) 

into the draft can be complex or not. 

R. Anticipating Interpretation Issues 

The “Rules as Code”10 approach helps identify interpretation issues early. However, humans 

might always raise additional questions of interpretation. Where possible, ask implementers 

to check whether they see any ambiguity — they will have to work with the legal text, hence 

their doubts and questions count more than the doubts and questions of ordinary readers.  

Short and simple language cannot appropriately regulate today’s complex realities and solve 

the manifold interpretation issues necessarily hidden behind such short and simple 

language.11 Comprehensive and detailed wording is mostly more appropriate for regulating 

and creating a level playing field. 

S. Alignment with/of Regulatory/Legal Landscape 

This step addresses interaction with existing legislation, which sometimes requires 

modifying both new and existing laws. This step should ensure that the various regulatory 

pieces do not contradict each other, but go hand-in-hand and, ideally, support each other.12 

 
8 M. Kohler, “Better Complete and Detailed than Short and Simple Legislation” (2025) 2 The Loophole, at 
section 2.2, numbers 10 to 12 [“Better Complete and Detailed”].      
9 How to Regulate? 
10 M. Waddington, “Rules As Code: Drawing Out the Logic of Legislation for Drafters and Computers” in C. 
Stefanou, ed,  Modern Legislative Drafting - A Research Companion (Routledge, 2022). Available at SSRN: 
https://ssrn.com/abstract=4299375 or http://dx.doi.org/10.2139/ssrn.4299375. 
11 Better Complete and Detailed at section 1. 
12 Steps S and Q differ. Step Q deals with the hard legal borders that must be respected, whereas step S is 
about soft content alignment to avoid frictions and contradictions at the level of application. Some 
interpretation issues may arise due to contradictory content in various legal acts. Therefore, step S should 
be placed after step R. At the same time, identifying alignment needs can also point at implementation 
(coordination) needs. Therefore, we placed step S before step T. 

https://ssrn.com/abstract=4299375
https://ssrn.com/abstract=4299375
https://ssrn.com/abstract=4299375
https://dx.doi.org/10.2139/ssrn.4299375
https://dx.doi.org/10.2139/ssrn.4299375
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As regulatory density grows, regulations interact ever more frequently with existing 

regulatory frameworks and there is an increasing need for consultation between 

administrative entities in view of the regulation they are responsible for. The results of that 

consultation might merit being laid down in law. 

T. Initial Situation Analysis for Implementation 

Implementation of regulation is a realm on its own. Implementation situation analysis 

clarifies strengths and weaknesses in existing administrative infrastructure and private 

structures relevant for implementation. If certain weaknesses cannot be remedied through 

legislation or policy support, the legislation itself must be adapted to available capacities. 

Drafting legislation that exceeds implementation capacity leads to unenforceable 

obligations, which in turn may generate unfairness because only voluntary compliers will 

follow an unenforceable regime. 

U. Shaping Implementation Landscape by Regulation and Policy 

Sometimes implementation infrastructure and methods can and should be changed. Drafters 

might be aware of the need to adopt parallel or secondary regulation. However, 

implementation requires much more, including but certainly not limited to the following 

elements: 

● information campaigns 

● drafting of guidance for various target groups 

● resource allocation 

● training of public agents 

● training of private actors 

● checking who is active in the field 

● establishment of control programs 

● provision of artificial intelligence, software and technical tools for control 

measures 

● provision of artificial intelligence, software and technical tools for compliance 

self-testing of actors 

Most of these and other implementation elements can be put into practice without legal 

provisions but would benefit from having a legal base. For instance, checking who is active 

in the field is facilitated by the obligation to register in a database. And the provision of 

artificial intelligence, software and technical tools for compliance self-testing of actors is 

evidently more efficient where there is an obligation for such self-testing in the first place. 

Even the ultra-soft information campaigns and training activities merit being mentioned in 

the law to provide the authorities in charge with a better standing in the annual budget 

negotiations with the budget ministry or department. This illustrates how important it is to 
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integrate implementation aspects into the legal text as much as possible, whilst of course 

leaving some flexibility in view of future changes of the reality to be regulated. 

Together with the interpretation issues, the implementation needs are pushing towards 

comprehensive and detailed regulation.13 

V. Ex Ante Evaluation = Impact Assessments 

This is a controversial step. Much energy is invested in evaluations (impact assessments) 

that ultimately produce limited insight given the impossibility of modelling complex 

interactions.  

Consider a modest scenario: 20 candidate policy or regulatory elements offer one million 

potential combinations. At 40 elements, one trillion combinations are possible. Exhaustive 

comparative analysis is mathematically impossible. 

Ex ante evaluation is therefore often impossible due to too many variables and interactions. 

At best, only isolated effects of candidate elements can be estimated. Therefore, rationality 

here requires acknowledging that a precise anticipation of all effects combined will be 

impossible while still attempting systematic analysis of the most consequential choices. 

Many drafters might achieve greater rationality gains by skipping this “villain V”, as often it 

is merely a bureaucratic hurdle that yields only marginal analytical benefit relative to the 

effort invested. The careful identification and selection of policy and regulatory elements 

make more sense than following the OECD promoted ex ante evaluation hype.14  

W. Quality Controls of All Kinds 

Jurisdictions are all particularly good at defining their quality criteria and the necessary 

quality control measures. In addition, drafters might wish to use the final chapter of the 

handbook How to Regulate?15 for comprehensive guidance on quality control. 

X. Adoption Procedure(s) Handling 

Each jurisdiction has its own rules on how legislation is to be prepared, processed and 

finally formally approved. This adoption procedure is often complex, but we cannot make 

generic statements as there is too much variety among jurisdictions. 

Y. Implementation of the Measure 

Whilst implementation is evidently outside the remit of most drafters and inherently 

complex, drafters might wish to take occasions to learn about implementation issues in view 

of future drafting exercises. Looping back from the implementation sphere to the policy-

 
13 How to Regulate? 
14 Interestingly, the European Commission, which had closely aligned with the OECD over the past two 
decades, has recently begun to distance itself from the emphasis on impact assessments.  An increasing 
share of European Union legislation is now being adopted without comprehensive impact assessment. 
15 Better Complete and Detailed. 
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making and drafting sphere increases the implementability of regulation. As implementation 

issues are often similar or identical in different sectors,16 learnings from one sector can and 

should be transposed to others. 

Z. Ex Post Evaluation Against Initial Goals and Objectives 

Ex post evaluations should focus on whether goals were achieved. However, they should 

also inform understanding for future cycles, providing data that feeds back into new cycle 

iterations.  

Then the cycle starts again: A. Analysis of current situation: What Do We Have? … 

Part III: The Interplay of Steps — Mapping Complexity 

The Graph Illustrating the Interplay of Steps 

We have so far focused on each of the steps of the legislative cycle and touched upon their 

inherent complexities. However, the real complexity issue arises from their interplay. The 

following graph represents a possible mapping of this interplay. As for the steps of the 

legislative cycle presented in Part II, the connections between the steps drawn into the graph 

might not be present in the reader’s jurisdiction, and some connections might be missing. 

The graph should therefore be seen as an example for the analysis of the interplay that 

readers could develop for their respective jurisdiction by a similar graph or by other 

illustration tools.17 

 
16 This statement is based on the author’s past training sessions given to drafters and policy officers of a 
wide variety of sectors. The OECD seems to have come to the same conclusion, as it disseminates generic 
recommendations for implementation of regulation. 
17 A simpler mapping alternative consists in listing all the steps of the legislative cycle in a specific 
jurisdiction in the middle of a page so as to create a column and inserting the (blue) arrows pointing 
downwards on the right of the column, the (red) arrows pointing upwards on the left of the column. 



Rationality and Complexity of Law-making 

 

 

11 

In the graph, there are two types of arrows: 

● blue arrows represent logical or temporal ordering 

● red arrows represent backward connections requiring revisiting earlier steps 

We can also draw a first critical insight from this graph: unless you have a time machine, 

anticipate red arrows that can send you back to earlier steps, i.e., “go back to square…!” 

Steps with the Greatest Systemic Influence 

The analysis of the connection diagram reveals which steps attract or send the most arrows, 

and thus have greatest influence on the system: 

Systematically Most 
Influential Steps 

Number of Arrows 
received or sent by 

this Step  

Of which Red 
(Backward in 
Cycle) Arrows 

Interpretation 

L (Selecting 

Policy/Regulatory 

Elements) 

9 received 6 Serves as critical 

integration point 

D (Selecting Policy Goals) 6 received 3 Fundamental but can 

require revisiting 

J (Measures) 6 received 3 Central decision 

point requiring 

iteration 

M (Element Interactions) 5 received 1 Generally feeds 

forward once 

resolved 

K (Identifying 

Policy/Regulatory 

Elements) 

4 received 0 Foundational work 

V (Ex Ante Evaluation) 10 sent 10 Most demanding 

backward 

connections 

B (Scenario Development) 10 sent 0 Cascades forward 

without requiring 

return 

D (Selecting Policy Goals) 9 sent 0 Guides subsequent 

steps without 

revisiting 
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We can draw from this table a second insight. The selection of goals, measures, and 

elements is paramount. It should be supported by scenario development and supported or 

disturbed by the ex ante evaluation, where it is practiced. 

Becoming Aware of Interconnections 

The graph above can serve multiple purposes: 

1. transparency: the graph makes visible the often-invisible web of 

interdependencies 

2. strategic planning: it reveals which steps attract most arrows and thus warrant 

early and increased attention 

3. risk assessment: the red arrows highlight where previous steps might need to be 

revisited 

As there are these interactions illustrated by the arrows, it is recommended to integrate the 

received arrows into the considerations for each of the steps. For example, when selecting 

policy and regulatory elements, it is commendable to take the 9 steps into account that send 

arrows to the Step L “Selecting Policy/Regulatory Elements”.  

The character and strength of the arrows will also depend on the concrete legislative 

process. Certain steps might have only a weak or even no influence. For example, relying on 

incentives other than sanctions might play an important role in many legislative processes, 

but certainly not in all. The same applies to the reflection level “goals behind the goals”. The 

purpose of the graph is to create a reflection framework for concrete legislative processes. It 

cannot claim to represent a single reality for all legislative processes in all jurisdictions. 

However, one statement can be made: in almost all cases, several arrows will converge at 

one or the other step. Where this is the case, complexity caused by the interplay of steps is 

added to the complexity inherent in an individual step. 

To facilitate the analysis, the author has developed an interactive version of the graph. When 

hovering over the steps, the respective arrows / interconnections are highlighted.18 

Why Not Blend Some Steps? 

Some readers might argue that the isolation of separate steps and the subsequent analysis of 

their interaction is not necessary as an experienced drafter will take care of all aspects 

automatically in one go so that they might not need to take separate steps. This concern is 

right, to a point. The author, too, operates this way under time pressure. However, where 

one can afford the time, the separation of steps leads to deeper analytical insights and more 

complete regulation that therefore better fits its purpose. 

 
18 The interactive version can be ordered via the Regulatory Institute. 
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Part IV: Practical Strategies for Legislative Professionals 

Self-blame among drafters has become common during CALC conferences. Yet this 

misattributes causation. Complexity has increased so dramatically that flawless legislation is 

now impossible. The question is not “How can we be perfect?” but “What can we do to be 

more rational?” The strategies that follow address this pragmatic quest. They are grouped in 

seven tiers. 

Tier 1: Rationality Choices 

Strategy 1: Rational Selection of Steps Among Steps A–Z 

Do not skip the steps in square brackets.19 These steps establish the reference frame for all 

subsequent choices. Skipping them compromises rationality. 

Strategy 2: Recognise Your Limits While Refusing to Deny Complexity 

Modern legislation is genuinely complex. Not all complexity can be personally mastered. 

Acknowledge this openly, rather than silently accepting impossible workloads. The question 

is not how to achieve impossible mastery, but how to make sound decisions despite 

acknowledged incompleteness of understanding. 

On the other hand, we can stay self-critical, as humans like us naturally simplify worldviews 

to cope with complexity. One way to put this into practice is to encourage colleagues to 

correct and to object to views and not to reject these tentative corrections and objections 

from the outset. 

Strategy 3: Illustrate and Explain Complexity 

Ask large language models and colleagues to illustrate and explain complexity in accessible 

terms. Complexity need not mean inscrutability. Visualisation, metaphor, and staged 

explanation can render very complex systems more cognitively manageable. 

Strategy 4: Maintain Goals and “Goals Behind the Goals” at Every Stage 

Keep foundational goals and their underlying rationales visible throughout the legislative 

cycle. They serve as compass points. Any stage can require drawing from these foundations. 

Clarifying goals behind the goals together with objectives creates a guiding scheme for 

future questions and choices, illuminating later steps in the legislative cycle. 

Strategy 5: Stay Open to Alternatives 

Avoid premature commitment to particular measures or elements. Early fixation closes off 

opportunities for improvement discovered through later analysis. 

 
19 However, skipping the villain V (ex ante evaluation) may yield a great rationality gain. Often it is just a 
bureaucratic hurdle yielding minimal analytical benefit relative to effort invested. 
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Tier 2: Integrating Implementation Reality 

Strategy 6: Front-load Implementation Issues 

Make implementation a success in reality, not just on paper. Learn from frontline 

implementers, such as agencies and local authorities, and not just from policy departments. 

Perhaps the single most transformative practice is to integrate implementation perspectives 

into legislative design from the outset, and not as an afterthought during later refinement. 

The author’s view on legislation changed completely when also being in charge of 

managing an implementation network comprising more than 1,000 people. The myriad of 

issues raised in this network cannot be comprehensively described in a few words. To 

present just some of these issues: 

● no or poor implementation strategies at the level of administrations in charge of 

enforcement 

● poor knowledge of basic legal principles of their agents 

● a plethora of unintended consequences in operational contexts 

● actors being lost in the reality’s irreducible complexity 

● unenforceable obligations which only voluntary compliers follow, leading to 

inequity and unfairness 

● resource constraints hampering any kind of priority setting, as the 

administrative minimum task absorbs all staff 

● capacity variations across geographic or sectoral boundaries calling for 

asymmetric assignment of tasks to compensate and close loopholes 

● agents of authorities and conformity assessment bodies being in charge of so 

many sectors for a certain geographic area that they cannot have any effective 

sector knowledge 

● implementation infrastructure proves inadequate or misaligned so that human 

resources are wasted 

To counter these phenomena, the following might be advisable: 

● direct contact with frontline implementers (agencies, local authorities) early in 

drafting, namely in view of the selection of policy and regulatory elements 

● conducting a situation analysis to clarify existing implementation strengths and 

weaknesses 

● capacity-constrained design: if weaknesses cannot be remedied, the legislation 

must be adapted 

Policy officers and drafters should integrate the perspective of the implementers to achieve 

an alignment between the legislation and the implementation landscape. The latter can to 
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some extent be adapted to the legislation, and this adaptation partly should be laid down in 

the legislation itself to overcome change obstacles. However, to some extent, the 

implementation landscape cannot be changed, even by legislation. Then the law must adapt 

to practical limitations; adding obligations only enforceable on paper leads to unfairness as 

only some will abide by the law voluntarily. If private enforcement (via competitors’ or 

NGO lawsuits, conformity assessment bodies, etc.) is viable, it should be included in 

legislation; otherwise, obligations should be adjusted. This implementer perspective is 

crucial and often transformative for legislative design. 

Strategy 7: Identify Complementary and Implementation Measures Early 

Almost always, side measures such as support mechanisms, organisational changes, 

communication campaigns, cooperation agreements, are needed for effective 

implementation. Some require formal legal provisions, e.g., to permit data exchange, 

especially when collaboration with other jurisdictions or scientific institutions is essential. 

Sometimes, cooperation obligations are necessary. Early identification and legislative 

inclusion of these complementary measures is imperative; direct contact with implementers 

is again key. 

Tier 3: Expanding Substantive Rationality 

Strategy 8: Pursue Regulatory Completeness 

Regulatory completeness underpins legislative success. Failure often results from omissions. 

Aim for the maximal number of policy and regulatory elements from the beginning. Many 

useful elements will inevitably be missed despite best efforts. To reduce the risk of 

important misses: 

1. Establish collaborative processes between policy departments and drafting 

offices so that the identification of candidate policy and regulatory elements 

does not slip through — for example, when both sides consider that the other 

is in charge. 

2. Leverage large shared knowledge bases20 during candidate element 

identification. 

 
20 A large knowledge base, like the one compiled by the Regulatory Institute (collecting over 1,000 policy 
and regulatory elements), can greatly increase rationality. We refer here to its cross-sectoral standard 
provisions, list of powers and obligations, list of sanctions and collateral measures, and model provisions or 
model laws for particular regulatory domains. A dedicated toolbox for Commonwealth jurisdictions is 
scheduled for autumn 2026. Moreover, the OECD has published certain valuable guidance on specific topics 
like enforcement or licensing procedures. Specific organisations operating under the umbrella of the United 
Nations (for instance United Nations Commission on International Trade Law or World Health Organization) 
list, in various documents, sector-specific policy elements, and sometimes even regulatory elements, as 
benchmarks. See, for instance, https://uncitral.un.org/en/library/publications. 

https://howtoregulate.org/cross-sectoral-standard-provisions-for-regulation/%2523more-1723
https://howtoregulate.org/cross-sectoral-standard-provisions-for-regulation/%2523more-1723
https://howtoregulate.org/cross-sectoral-standard-provisions-for-regulation/%2523more-1723
https://howtoregulate.org/list-of-powers-for-authorities-list-of-obligations/%2523more-1778
https://howtoregulate.org/list-of-sanctions-and-accompanying-measures/%2523more-1781
https://howtoregulate.org/category/ri-model-laws/
https://howtoregulate.org/category/ri-model-laws/
https://uncitral.un.org/en/library/publications
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3. Use AI assistants to identify candidate policy and regulatory elements for 

further filtering and selection.21 

4. Document reasoning for inclusions and exclusions of elements, ideally also to 

build an institutional memory. 

For further detail, see the author’s article “Ensuring Regulatory Completeness with Classic 

Tools and Large Language Models”22 and a recently created dedicated large language 

model webpage of the Regulatory Institute.23 

Strategy 9: Anticipate Political and Other Drifts 

Members of Parliament will propose amendments; stakeholders will lobby for changes. 

Anticipate dismantling of portions of your regulatory package and compensate 

proportionally. Legislative adoption often resembles navigating a tricky sailing course. 

Straightforward approaches frequently encounter obstacles requiring multiple course 

adaptations. Political amendments, stakeholder pressures, and unforeseen consequences 

frequently demand deviation from initial design. These four approaches can help. 

Safety overload: go for 80% enhancement instead of the ideal 60% if you expect a 

dismantling of 25% of your regulatory package. 

The “deletion bite” approach: in deletion-prone environments, keeping some less essential 

ones allows for harmless deletion later and protects key provisions from overzealous editing. 

Safety duplications: although not desirable from the perspective of a classic good drafter, 

duplication in legislative proposals can help crucial content survive the legislative process. 

Duplication can also help ordinary readers understand the text, as readers not trained in law 

have difficulties in grasping content together where it is spread over different sections. 

Accordingly, duplication is not necessarily as evil as generally considered, if consciously 

applied and not creating contradictions. 

Hiding: critical content placed in annexes tends to survive internal review better than 

provisions in main text, but essential content must be placed in the main text in many 

jurisdictions. Likewise, content placed at the end of a section or paragraph is not always 

subject to the same intense scrutiny as content placed at its beginning. 

 
21 The performance of large language models varies widely.  According to the experience of the author over 
more than 18 months, Claude Sonnet seems to outperform competitors with regard to the identification of 
candidate policy and regulatory elements.  Whatever large language model readers use, referring to the 
dedicated large language model website at howtoregulate.org/large-language-models-use increases its 
performance. 

22 (2025) 1 The Loophole – Journal of the Commonwealth Association of Legislative Counsel. 

23 See footnote 21. 

http://howtoregulate.org/large-language-models-use


Rationality and Complexity of Law-making 

 

 

17 

The ethical value of such slightly manipulative practices depends on one’s stance on rules-

based ethics versus act-utilitarian approaches24 and the specific situation at stake. This does 

not undermine the importance of honesty as such. Therefore, the author applied these 

approaches generally with much restraint, but with determination for instance to counter 

unfair lobbying that threatened the public interest. 

Tier 4: Consensus Building and Communication 

Strategy 10: Create Early Consensus on Content 

Share candidate policy elements and regulatory elements, reference legislation, and your 

preferences on all of these with clients (typically policy departments) and superiors early. 

Let them validate early fundamental decisions difficult to reverse and warn against time loss 

if later reversal becomes necessary. 

Late discoveries of key choices by superiors or clients can cause substantial delays and may 

jeopardise working relationships. Analytical foresight increases the chances that initial 

proposals are eventually accepted. Being open to alternative views saves effort and enhances 

reputation, especially when others discover the correctness of the original position. If the 

process veers off track, seeking support from implementers may help realign outcomes. 

Strategy 11: Explain Complexity and Trade-Offs 

Explain to clients and superiors the complexity and necessary trade-offs. If others believe 

they have a better solution, let them try and put the solution to a test — they are likely to 

return to your original proposal anyway. This approach saves effort and enhances reputation 

when the original position eventually proves correct. 

Tier 5: Process Management 

Strategy 12: Seize Windows of Opportunity and Frame Content 

Seize political windows of opportunity. Crises create space for legislation that is otherwise 

politically difficult to enact. The Covid-19 crisis exposed vulnerabilities in administrative 

systems offering opportunities to build resilience far beyond directly affected areas. 

Frame substantive content to align with political leaders’ or superiors’ will and values. 

Provisions can be justified through different rationales depending on decision-maker 

priorities. 

Example: enforcement enhancements might be rejected as compliance tools but accepted as 

level-playing-field measures — or vice versa, depending on institutional values. 

 
24 See, for example, J.J.C. Smart, “Extreme and Restricted Utilitarianism” (1956) 6:25 The Philosophical 
Quarterly. 
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Strategy 13: Apply Adaptive, Cybernetic Steering 

Apply adaptive steering techniques to both policies and processes. Rigid plans tend to break; 

flexible adaptation within stable value frameworks succeeds more often. 

Legislative adoption often resembles navigating a tricky sailing course. Straightforward 

approaches may hit obstacles. To avoid the obstacles, multiple adaptations of the sailing 

course are needed. Adapting strategies, sometimes invoking value A heavily early on to 

balance later influences from value B, may be necessary for success. 

Strategy 14: Apply Management Principles 

Core management knowledge is most valuable, while additional layers offer diminishing 

returns. Standard management manuals are preferable to ever-changing trendy frameworks 

overvaluing particular aspects of management. 

Strategy 15: Combine Forward and Reverse Planning 

Effective planning combines classic forward-thinking (“what’s the next step?”) with reverse 

planning techniques (“working backward from the target outcome, what must we do 

now?”). These perspectives are complementary and often reveal insights invisible to linear 

planning alone. 

Strategy 16: Parallel Development and Process Planning 

A “one-step-at-a-time” approach is simple but often suboptimal for speed and quality. 

Parallel development — for example, drafting an ex ante evaluation alongside bill 

conception — minimises delays and allows findings to inform legislative drafts promptly. 

However, overseeing parallel processes requires vigilance; the four-eyes principle (dual 

check) is a bare minimum for safety and timeliness. 

Strategy 17: Integrate Procedural Requirements into Process Planning 

Procedural and conceptual work should proceed jointly to prevent delays and disconnects. 

Strategy 18: Plan with Safety Margins 

Time safety margins are typically absorbed anyway, but they help prevent failure and reduce 

stress. Realistic scheduling includes buffering. 

Strategy 19: Protect Time for Content 

Administrative systems tend to emphasise procedural, legal, and formal aspects, often at the 

expense of substantive regulatory issues. Awareness of this risk allows deliberate focus on 

substantive content — the “real thing” that ultimately matters. 
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Strategy 20: Be Aware of Personal Limits 

Awareness of personal limits regarding intellectual capacity, planning capacity, workload, 

and social interaction capacity is also essential for optimal planning and not just for personal 

wellbeing. 

Tier 6: Personal Sustainability and Organisational Health 

Strategy 21: Self-Care is Essential 

Care for yourself. Even for your department, nothing is won if you burn out. Self-care is 

essential, for individuals and administrations. As former CALC President Geoff Lawn noted 

at the CALC Perth Conference (2025), extreme stress may warrant prioritising staff well-

being even at the cost of timely delivery, though not all superiors understand this. 

Strategy 22: Declare Impossibility Early 

Declare early on the impossibility of accomplishing tasks within unrealistic deadlines, so 

that clients and superiors know this early. If they believe they can find better solutions, let 

them try. 

Transparency from the outset is better. Constantly compensating for understaffing prevents 

organisational learning and resource growth. 

Strategy 23: Manage Conflicting Pressures 

When strings try to draw you in opposite directions, connect the strings and wait to see 

which is stronger. If neither side is stronger, choose the winner with minimal effort on your 

part. Avoid becoming the “punching bag” or “rope” in others’ conflicts; let conflicting 

parties settle their differences. When deadlocked, either decide independently or bring in a 

third party aligned to your view. 

Tier 7: Quality Control and Clarity 

Strategy 24: Deploy Specialised Assistance for Clarity 

Get assistance from “Rules as Code” specialists, test readers, colleagues, and large language 

models to handle clarity control and interpretation issues. 

Strategy 25: Use Comprehensive Quality Control Checklists 

Use comprehensive quality control checklists (e.g., Chapter 15 of the How to Regulate? 

Handbook). Checklists may seem granular, but they offer optimal allocation of residual 

time. 

Strategy 26: Reserve Time for Content Quality Control 

Reserve more time for content quality control in general and in particular the presence and 

design of most important policy and regulatory elements. Leverage large language models 
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and knowledge bases. In case of doubt, invest time in what counts most at the end — the 

substantive content of the law itself. 

Part V: Conclusion – Rationality as Achievable Practice 

The central message of this article can be stated simply: complexity has increased so 

dramatically that flawless legislation is now impossible, and self-blame is therefore 

unwarranted and counterproductive. Instead, practitioners should ask: what can we do to 

maximize rationality within acknowledged constraints? 

The answer involves multiple interlocking practices: 

1. Explicit recognition of the many steps in a legislative cycle 

2. Integration of implementation perspectives from the outset  

3. Comprehensive ideation or element identification drawing on knowledge 

bases rather than reinvention and likely misses 

4. Strategic anticipation of political and other drifts through forward-looking 

design 

5. Management approaches to minimise delays 

6. Awareness of limits — personal and institutional — coupled with active 

management of those limits 

7. Self-care and organisational sustainability as conditions for sustained 

quality 

8. Prioritise content over formal aspects or create at least a balance between 

the two, and this also in quality control 

______________________________________ 



The Loophole – July, 2026 

 

 

Confessions and Reflections on a Secondment  

Charlie Feldman1 

 

 

 

 

 

 

 

 

Abstract 

Charlie Feldman reflects on a year as a secondee drafter in the Scottish Government’s 

Parliamentary Counsel Office. 

Introduction 

For a wonderful year beginning in May 2025, I enjoyed the opportunity of a lifetime: being 

a secondee drafter in the Scottish Government’s Parliamentary Counsel Office (PCO). I am 

writing this as the experience ends and cannot say enough positive things about the amazing 

team at PCO and the benefits of doing an overseas secondment in the drafting world. 

How did this all come about? I met then CALC President and Scotland’s Chief 

Parliamentary Counsel, Andy Beattie, a few years back in Ottawa, and he asked whether I 

had ever thought about doing a year abroad. While I was keen then, the stars were not 

aligned in my professional life. Two roles later — and after seeing Andy again at CALC 

Jamaica — I was delighted to learn that Scotland was still interested and that Canada’s 

Department of Justice would be in a position to grant the necessary approvals. After a 

surprising amount of paperwork (and a huge thanks again to all on both sides of the Atlantic 

involved), everything fell into place and I embarked on a magical adventure in the UK. 

Of course, that is just the professional and administrative side. There was much more on the 

personal side: can I rent out my place? If so, where do I put my things? Can I use my bank 

card and cellphone abroad without significant fees? What is the exchange rate? There is no 

checklist of everything you need to consider when doing an overseas secondment (perhaps I 

did Google  “How many pairs of socks should you pack for a year away?”), but fortunately 

everything worked itself out. 

 
1 Charlie Feldman is legislative counsel with Canada’s Department of Justice who spent 2025-2026 in 
Scotland. The views in this work do not reflect those of any employer. 
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First Things First: Getting Settled 

The first few days in Edinburgh were a mixture of excitement 

and nerves. I was struck immediately by how beautiful the city is 

as I arrived and strolled Princes Street Gardens and admired 

Edinburgh Castle and the stunning architecture of Old Town. 

At the same time, I faced a practical challenge: finding a place to 

live. I initially stayed in a shared AirBnB while searching for a 

flat and quickly encountered a classic problem — landlords 

wanted proof of a UK bank account, while banks wanted proof 

of a UK address. These are the sorts of issues that are difficult to 

anticipate but are part of the experience. 

The first week at the office was also an adjustment. With light in the sky before 5 a.m., I was 

finding myself wide awake at unfamiliar hours while my body (five hours behind) was slow 

to adjust to its new reality. I was extremely underslept, struggling to memorize new account 

logins and figure out how systems worked at the office... all while confronting a common 

challenge to North American ears in Scotland: what is this person saying?! 

In the early days, I often smiled and nodded out of rote Canadian politeness when I didn’t 

have the heart to admit that I couldn’t understand someone. Reader, I’ll let you imagine how 

awkward it is when someone has asked a question and instead of responding you ’re smiling 

like an idiot at an office cafeteria worker trying to serve you lunch and asking about sides or 

the security guard trying to figure out if you should be allowed on the premises. If there ’s 

something I wish I did differently before going it would have been to watch some Scottish 

television… with subtitles! 

Once I had settled into housing, adjusted to the time difference, and completed induction 

(what I would have called “orientation”) at work, it was time to begin in earnest. 

I Don’t Know Scots Law 

My first task involved a crofting bill. With a gun to my head I could not tell you anything 

about crofting. I assumed it was the Scottish way of saying “crafting” and was very 

confused why legislation might be needed to govern the arts and crafts community, which to 

my mind is not known for being unruly and in desperate need of legislative intervention. I 

soon learned about crofts, which are certain plots of land in Scotland used for particular 

purposes and owned or rented in a particular way.2  

One of the most valuable aspects of a secondment is seeing not only how drafting differs, 

but how an entire legislative system operates. For example, Scotland’s Parliament requires 

advance notice of a bill and the submission of detailed explanatory notes, which are 

 
2 If you think that’s vague, the Crofting Commission’s website leads with “Crofting is a unique way of renting, 
owning and using land in Scotland.” The Crofting Commission, “Crofting — What you need to know” 
https://www.crofting.scotland.gov.uk/crofting-what-you-need-to-know/. 

A selfie on arrival 

https://www.crofting.scotland.gov.uk/crofting-what-you-need-to-know/


Confessions and Reflections on a Secondment 

 

 

23 

reviewed by clerks before publication. It was in this context that I was working — 

reviewing correspondence from PCO to Parliament about the upcoming crofting bill. This 

felt rather foreign not just because of the subject, but because Canada’s House of Commons 

has a shorter notice period for bills (48 hours as opposed to five weeks) and the explanatory 

notes are completely different.  

In the modern era, Canadian federal explanatory notes are not prepared for every bill and 

only indicate whether a provision is new or amending (and, if amending, they provide the 

text of the existing provision). There is no explanation of the clause’s intended effect nor 

any discussion about the notes with parliamentary clerks. Talk about a different approach! 

I realize this may seem like belabouring a very small difference (the preparation of 

explanatory notes) but it is one of the points that really struck me for its broader 

implications. Suppose that clients back in Canada wanted to incorporate into the bill 

something that didn’t really fit — for example, including in the provision ’s text an 

illustration of how it might apply in practice. I ’d probably advise that those pieces could go 

in guidance documents to be issued separately. Being able to say  “that can go in the 

accompanying documents” means that a drafter has a different tool to suggest to the client 

and gives the client comfort that the two things will travel together in Parliament. 

Returning to the crofting bill, I was nervous about not having received a Scottish legal 

education. While the training I received from colleagues on subjects such as devolution 

helped immensely, it’s of course impossible to come into a new jurisdiction and quickly get 

to the same level of legal understanding that you have in your home jurisdiction. Luckily, 

there’s a system around you when you draft. That is, there are the legal and policy officials 

on the file who are supposed to know the dossier, and, perhaps more crucially, intelligent 

colleagues who can help (and are incredibly willing to do so)! To anyone considering a 

foreign secondment but stressing about this point, consider that if the office wanted a locally 

trained lawyer, they could find one (and perhaps train them to draft if they didn’t have that 

experience). It’s unreasonable to expect you to catch up on a local legal education and 

associated practice experience over the course of a few weeks or even months. You are 

bringing a knowledge of drafting, though it may look rather different depending on where 

you are from. 

Merrily We Roll Along 

As I got into the secondment groove, it proved to be incredible fun: the excitement of going 

to Parliament for the first time to meet officials and discuss our imminent bill, meetings with 

senior officials and seeing the different public service “vibe” in Scotland, etc. It was all 

punctuated with plenty of jokes and laughs in the office; the puns in particular were 

plentiful! The biggest laugh came from a client email that kept me chuckling for many days 

(and if you see me at a CALC Conference, please ask about it!).  

One challenge of being a secondee is that you feel most effective just as the placement is 

ending. By that point, you understand the systems, processes, and expectations much more 
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clearly. By the end of the process, I understood the drafting software, the process steps 

required of our office at various points, where to go for information when I wasn’t sure, and 

I even understood better how to get at what clients wanted. This last element might sound 

odd but there is a cross-cultural matter to raise.  

While Canadians are known for being polite, there can sometimes be a North American 

directness when it comes to work things that, when missing, can lead to misunderstandings. 

I understand “Change X to Y” to be an instruction whereas I’m more inclined to read 

“Perhaps X could be Y” as an invitation to ponder and perhaps discuss the matter. Even with 

a shared language, cultural differences in communication can be rather surprising. 

Fortunately, my Teams messages to colleagues along the lines of  “I ’m not sure what X ’s 

email is asking” were in some cases met with a reassuring  “Neither am I!”  

As the months flew by, I got to see a bill go from introduction to assent, had a hand in 

amendments and a piece of delegated legislation, and ran the gamut from feeling like a hero 

for spotting an issue that we were able to correct with an 

amendment to feeling like an absolute idiot on numerous 

occasions,  mostly related to not understanding what instructions 

were asking me to draft (so many times I thought afterwards, “If 

that’s what they had wanted, why didn’t they just say so?!”). 

Outside the office, I traveled around Europe, getting into a 

routine of going from the office to the airport nearly every 

Friday to take advantage of cheap European airfare (hello 

Ryanair). I found myself everywhere from Liechtenstein to 

Lisbon, Bosnia to Bratislava, and visiting many Parliaments 

along the way (as legislative nerds are known to do)! 

Some Advice 

If I were giving advice to a future secondee, I ’d say this: be okay with feeling useless at the 

start. It ’s very tough to go from an environment where you know what ’s going on and people 

come to you with questions to a setting where you ’re having to ask others for help with 

things you know are basic. You can quickly feel like a burden for asking things like  “where 

do I save this?” or  “does this element end with a comma or a semicolon, as I see both in the 

corpus?” You need to remember that any new employee would have some of those 

questions, regardless of where they got their legal education. 

I think as well that secondees naturally want to prove themselves and that ’s not necessarily 

helpful early on given the learning curve and the lack of context you have. Rather than 

jumping to draft in the early days, I should have had more chats with colleagues first. One 

time, for example, an email came in and I started cobbling together a draft amendment for a 

colleague to review. I was just about to hit send to the colleague when I saw his reply: “this 

amendment is likely outwith the scope of the bill.” While amendment admissibility based on 

Inside Liechtenstein’s Parliament 
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scope operates differently between Canadian and Scottish parliamentary practice, I hadn’t 

even considered it — I just jumped from instruction to drafting out of a desire to feel useful. 

On the flip side of all this, I think that there’s a mindset that employers (and colleagues) 

must have about secondees: while any new employee must adjust to different working 

methods, someone not from the jurisdiction should be treated more like a trainee lawyer 

than at their level back home. That means for the employer it’s not “I have an extra resource 

I can use like my other resources.” Rather, it’s thinking about how a secondee can contribute 

in a way that’s different. PCO was very mindful of this, and it made a huge difference in the 

long run. I remain incredibly grateful to colleagues for their patience and understanding.  

Different drafters see different things on any draft circulated for comment. However, a 

foreign secondee brings a completely fresh perspective to the exercise. “Here’s how I might 

draft this back home” was often met with a correct “we don’t do that here”, but it would 

more often than not be followed with “but, I think you’ve just given me an idea” or “but, I 

think I can do something like that”. Sometimes your work would raise substantive issues, 

sometimes it was just a minor spot of “should that period be there?” 

Considering the amount of salary a mid-career drafter might draw, it is not necessarily 

appealing for employers to have a resource they cannot rely on like others at that cost for 

core drafting work. But I think this thinking misses a point about secondments, because a 

drafting office is about more than just black-letter drafting. There’s much to be said for the 

exchanges that happen about the process involved. For example, many of my Scottish 

colleagues were intrigued to learn about something Canada’s Department of Justice is 

famous for: drafting in two languages with clients present in the room (or watching on 

screen-share on Teams). A huge contrast to that was the Scottish system in which memos 

(called “minutes”) — often quite lengthy — were exchanged within the bill team.  

This prompted reflections in both directions. More than one colleague asked about the 

awkwardness of having someone watch you type or commented about what they thought 

would be pressure, without appropriate time to ponder the draft. Another colleague was 

quite disappointed when I actually showed a picture of a drafting room — he hadn’t realized 

it would naturally be a government office instead of some futuristic Star Trek-inspired setup. 

Perhaps one day we’ll remodel the office. 

Going in the other direction: when it came to minutes, I initially looked down on this 

process. “Why are drafters spending so much time writing things that aren’t drafts?” I later 

came to appreciate the practice. It was an extremely helpful record-keeping tool for when 

clients would later inquire “Why did we do X in Y way?” Furthermore, I think minutes 

force an additional round of reflection. Having to explain the why alongside a draft requires 

spending more time thinking through your draft when you send it — as well as time on the 

receiving end to review — than might happen in a system where you and the clients are 

working together simultaneously and not necessarily looking independently with fresh eyes.  

Of course, there are other factors at play. I was surprised that PCO didn’t have a jurilinguist 

or revisor function. At Canada’s Department of Justice there are many different groups 



Confessions and Reflections on a Secondment 

 

 

26 

involved in reviewing a draft, so there’s more of a safety net baked 

into the process for some elements. This is another article for another 

day, but I do think that drafters (consciously or unconsciously) work 

differently with the knowledge of how their texts will (or won’t) be 

reviewed when and by whom. 

Some Reflections 

With the end of the secondment, I ’m heading back to Canada with 

new perspectives. These range from in-the-weeds drafting things (I ’d 

love to bring into Canadian practice the UK approach of using 

“steps” instead of formulas for calculating amounts in certain 

contexts) to broader systemic things (I hadn’t considered the extent 

of the influence that parliamentary rules and practices could have on the preparation of 

legislation). 

As well, I got to see how differently one could structure and run a drafting office, different 

knowledge management practices, etc. I should also note here that I had the opportunity to 

visit other drafting offices in the UK and gained from exchanges on these fronts as well.  

I think my Scottish colleagues enjoyed having a different energy in the office and exchanges 

that, perhaps more than anything, emphasized how different North American work culture is 

from a more European one. There were certainly more technical and substantive 

conversations as well. For example, some colleagues were recently talking about how 

prospective legislation might approach something rather thorny in the criminal justice realm 

and I sent along some portions of Canada ’s Criminal Code that were enacted to achieve 

similar ends.  

At drafting conferences, we often build camaraderie and forge solidarity when it comes to 

discussing shared challenges: too little time to draft certain bills, certain clients whose 

expectations may not be realistic, unexpected amendments that morph a bill into a less 

desirable form, etc. While not exactly group therapy, I think having these conversations 

reassures us all that we ’re not alone but from these shared experiences we might be able to 

offer different approaches and techniques to address them. Of course, these featured in the 

secondment as well: realizing that although there are many ways to draft and differing 

approaches to the work of drafting, some things are universal! 

Final Thoughts 

PCO is an exceptionally welcoming workplace with supportive colleagues and a strong 

sense of community. I felt genuinely encouraged throughout my time there. There is a great 

cast there, including the one who brings in the most delicious baking you’ve ever had, the 

ones who check in on you to make sure you ’re doing alright with the big adjustments and 

being away from home, the ones who suggest outside work activities or incorporate you into 

their friend group, the one whom you go from being afraid to ask to look at a draft because 

Ready to rock! 
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of their legendary smarts to realizing they ’re the friendliest, the one who stalks your 

Instagram to write an unexpected song to celebrate your time in the office, and so on and so 

forth. Truly, they are a lovely group of people! 

There are also all the things that come along with being in a public service office — access 

to interesting training, speakers, and various events, and even joining the workplace 

Christmas brass band with an instrument you borrowed from the local library! 

PCO also has some excellent traditions such as an epic holiday party and festivities along 

the way. To me it seemed like a joyful place to work even if (like every office) you can find 

your gripes and groans (though I have to say that it seemed all of these were about things 

outside PCO’s control but bore upon the office, such as the universal disdain for some 

dishes on offer at the workplace cafeteria). If it sounds like this piece is promotional material 

for PCO, I can assure you there was no inducement. I truly have nothing but nice things to 

say about an incredible year! 

There is another side to the secondment that shouldn’t be ignored: the personal front. At 

times, living in a different county feels isolating given the disconnect with friends and 

family. Every morning I’d wake up to all the messages that happened when I was asleep and 

would reply knowing it was the dead of night. If someone did reply, I’d call to find out what 

was wrong — after all, there are few good reasons to be up at 3 a.m. on a weekday in 

Ottawa (8 a.m. local in Edinburgh on my walk to work).  

There’s also that feeling of not being useful, knowing that colleagues can do whatever task 

is before you much faster and much better. While this is just normal in the early days of 

one’s career, it is a bit jarring (and humbling) to go back to that place, even if everyone is 

exceedingly lovely about it. 

In short, I cannot recommend doing a secondment enough! While the beginning may be a 

rough adjustment, it can be tremendously rewarding. If you do it, I hope you’re lucky 

enough to have a great line manager like I did in Jon, a supportive and collaborative team of 

colleagues on drafting files (Amelia, Chris, Gavin) and a collegiate (what North American 

me would call “collegial”) office full of wonderful people (I won’t list you all but you know 

who you are!). 

Maybe I just got lucky in that PCO is a great place to go and that the projects in which I was 

involved went the way they did, both on the drafting side and on the parliamentary side. My 

experience was incredible and I only hope that others can have that much fun at some point 

in their careers. 

If you’re a drafting office head pondering bringing on a secondee, do it! Just be realistic 

about what “success” might look like. Keep in mind that it’s not necessarily words on the 

page or files completed when measured against other drafters, particularly those at the same 

career level. Andy kept telling me this, but as someone from a jurisdiction with a lot of 

legislative output, it really took a while to believe it and accept it. (Thanks again, Andy!) 
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In closing, to my Scottish colleagues: thank you, thank you, thank you! You made the year 

incredible, and I look forward to our paths crossing again. While I’d love to do another 

secondment in another jurisdiction, I doubt it could live up to the incredibly high bar set by 

Scotland’s PCO… but I’m more than willing to find out! 

______________________________________ 

 

A favourite view from the walk to work in Edinburgh, 

which I look forward to seeing again soon 


