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CALC President’s Report—April 2020

Dear CALC family

COVID-19 pandemic
I send my personal good wishes to all of you and your loved ones at this very difficult time.
I know that many of you, like my own office, will be involved in drafting urgent legislation in
response to the COVID-19 pandemic. As well as dealing with our own personal stresses, we are
required, even more than usual, to keep a cool head and provide objective and high quality
drafting advice in very demanding and high-pressure situations. It is in these circumstances that
the professionalism and dedication of legislative drafters come to the fore.
The Australasian drafting community has been supporting each other with advice on approaches
as each of our jurisdictions requires a legislative response to the COVID-19 pandemic. I am sure
that this will also be happening in other jurisdictions represented by CALC members. It has been
of great assistance to my own office, for which I am very grateful to my Australasian colleagues,
and I encourage other CALC members to support each other in whatever way they can, given that
the need for social distancing and to work remotely makes this so much more difficult.
I note that the Journal, The Theory and Practice of
Legislation, will be publishing an emergency special
issue on legislative responses to the Coronavirus, and
is calling for papers as soon as possible. The issue will
be free to access.
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Regional CALC Conferences scheduled for 2020 to be rescheduled
You will know already that 2 drafting conferences scheduled for this year have disappointingly
had to be postponed.
These are—
--the PCC/CALC (Pacific) Drafting and Publishing Conference,
that was to be held in Canberra, Australia, 1 to 3 April 2020,
and
--the CALC Europe Region Conference, that was to be held in
Cardiff, Wales, 18 and 19 June 2020.

I thank Peter Quiggin and his team in Canberra, and
Neil Martin, Dylan Hughes, and their team in Cardiff,
and everyone else who has also been involved in organising
these 2 conferences, for their work to deliver
these conferences. I hope that they will be able to be
rescheduled for some time in the not too distant future.
Your Immediate Past President, Brenda King, was in Perth
recently on holiday. It was a matter of great regret that the
current circumstances meant that Brenda and I were unable
to meet up in person and she was unable to visit my office. I am pleased to note that she is now
safely back in Belfast.

2021 CALC Conference – The Bahamas
The working groups formed
by the CALC Council to
organise and deliver your
2021 CALC conference in
The Bahamas have been
making good progress to
date, and I thank them for
that.
The
current
circumstances mean that this work has paused for now while
members of the working groups understandably devote their
attention to more urgent matters. We will resume this work as
soon as circumstances permit so that the CALC Council can deliver
a truly outstanding conference in 2021.
__________________________________________________________________________
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Kia kaha, kia māia, kia manawanui
My thanks to our indefatigable Secretary, Ross Carter, and to the contributors, for putting
together this April 2020 edition of the CALC Newsletter.
In New Zealand, there is a Māori proverb that states: Kia kaha, kia māia, kia manawanui.
It means “Be strong, be brave, be steadfast”.
It is a fitting exhortation in these challenging times.
Very best wishes to you all,

Geoff Lawn
CALC President, April 2020
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Drafting and Publishing Conference —
Canberra, Australia, 1 to 3 April 2020: Rescheduled

The Australian Office of Parliamentary Counsel (OPC) in association with the Australasian Parliamentary
Counsel’s Committee (PCC) and the Commonwealth Association of Legislative Counsel (CALC)
(Pacific Region) aimed to hold a Drafting and Publishing conference in Canberra from 1 to 3 April 2020.
The conference was aimed at legislative drafters and people who work in the publishing of legislation.
The conference was to be hosted by the Australian Office of Parliamentary Counsel (OPC)
headed by First Parliamentary Counsel Peter Quiggin PSM (CALC’s President from 2011‒2017).
The OPC, headed by First Parliamentary Counsel, was established on 12 June 1970, and so was
to be celebrating its 50th anniversary. The conference theme was 2020 Vision at 50 Years of Age.
Owing to effects of COVID-19 and measures to counter it, the Conference has had to be cancelled.
However, the organisers intend to consider rescheduling it once it becomes practicable to do so.
Details of any rescheduling will be made available to CALC members in due course.
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CALC Europe Region Conference —
Cardiff, Wales, 18 and 19 June 2020: Rescheduled

The CALC Europe Region Conference 2020 was to be held in Cardiff, Wales, on 18 and 19 June 2020.
The Conference was to be held at the Pierhead Building in Cardiff Bay, next to Senedd Cymru (the Welsh
Parliament). It would have coincided with a vibrant Welsh language festival near Cardiff Castle
that weekend – the “Tafwyl” – http://tafwyl.org/. The Conference was to be hosted by Swyddfa’r
Cwnsleriaid Deddfwriaethol (the Office of the Legislative Counsel), which drafts Welsh laws for
consideration by Senedd Cymru. The Office is headed by Dylan Hughes, Y Prif Gwnsler Deddfwriaethol
(First Legislative Counsel). Neil Martin, a co-opted member of CALC’s Council, has also been involved in
organising this Conference. A call for papers was issued on 28 January 2020, with a closing date of
6 March 2020.
Owing to effects of COVID-19 and measures to counter it, the Conference has had to be cancelled.
However, the organisers intend to consider rescheduling it once it becomes practicable to do so.
Details of any rescheduling will be made available to CALC members in due course.
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Garth Cecil Thornton OBE, QC, 1930‒2019
Garth Cecil Thornton, a leader and authority in legislative drafting, died in New Zealand
on 5 October 2019. He was known to many CALC members, including legislative drafting
colleagues in Tanzania, Hong Kong, Western Australia, and New Zealand.

In March 1996, Garth Thornton QC signed off, in Havelock North, the introduction to the
4th edition of his leading book on Legislative Drafting (Butterworths, London). Reflecting
his career, previous editions of Thornton’s text were published in 1987 (3rd edition, Perth,
Western Australia), 1978 (Hong Kong), and 1970 (Hong Kong). The current, 5th edition, is edited
by another CALC member, Professor Helen Xanthaki (for a review, see Bilika Simamba
The Loophole, Aug. 2013 (2013.2), p 59). In a foreword to that 5th edition, Garth explains
the philosophy of the new edition, stressing that the approach remains the same but the book
has been updated and supplemented with examples from around the Commonwealth. As CALC
Treasurer, John Mark Keyes, has noted, Garth Thornton was a remarkable writer on legislative
drafting, quite revolutionary in terms of how he argued for the use of linguistic analysis.
Garth Cecil Thornton was born in Napier in 1930 and graduated from Victoria College, University
of New Zealand with the degrees of MA and LLB. On 1 May 2018, Garth and his wife Judith were
interviewed by the Hawke’s Bay digital archives trust and the audio recording and a transcript of
it are both online: https://knowledgebank.org.nz/audio/garth-cecil-thornton-interview/. The
interview includes many details of Garth’s long life, including his varied and remarkable career.
After working in the Wellington firm Buddle Anderson Kent & Co, including a short period as a
partner, he joined Her Majesty’s Overseas Civil Service and held various positions in East Africa
and Hong Kong between 1958 and 1979.
__________________________________________________________________________
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These positions included—
 Crown Counsel in Tanganyika (which achieved independence in 1961
and is now known as Tanzania),
 Deputy Legal Secretary of the East African Common Services Organisation,
 Chief Parliamentary Draftsman and Counsel to the Speaker in Tanzania, and
 Crown Solicitor and Solicitor General in Hong Kong.
Garth Thornton was appointed Queen’s Counsel in Hong Kong in 1973 and in Western Australia
in 1986, and OBE in 1978. Between 1979 and 1989 he practised in Western Australia, at first
as Deputy Parliamentary Counsel, then, from 1981, in the senior role of Parliamentary Counsel.
In April 1983, Garth prepared for the Commonwealth Secretariat a Model Interpretation Act.
This 1983 Model Act, and the Uniform Interpretation Act prepared in 1984 by the
Uniform Law Conference of Canada, were among the sources the New Zealand Law Commission
used in its 1990 report on interpretation: A New Interpretation Act (NZLC R17, 1990) at [15].
After 1990, he practised in New Zealand as a Legislative Counsel, mainly as a consultant to the
New Zealand Law Commission, but also to the West Australian Government. He drafted many
draft Acts included in reports of the Commission. An example is the Law Commission’s Evidence
Code: “The Code provisions were drafted by Garth Thornton QC, Legislative Counsel, who
provided the project team with a product of clarity and conciseness of expression. He never
tired of testing and probing the Commission’s instructions in order to ensure they achieved
the desired result. For this the Commission is grateful.”: (NZLC R55, 1999, Vol 1), para A5.
Garth Thornton also wrote Laws of New Zealand – Statutes (August 1997; Reissue 1, 2004).
On 3 April 1998, he spoke at New Zealand’s PCO on plain language and legislative drafting.
While Garth’s work was noted in the New Zealand Court of Appeal’s Annual Report for 1999, his
incredible career and contribution may be underappreciated in New Zealand’s legal profession.
As a former member of the Australasian Parliamentary Counsel’s Committee (PCC), he attended
a retirement dinner it held in honour of successor WA Parliamentary Counsel Gregg Calcutt
in Sydney on 30 October 2008: CALC Newsletter (February 2009) at pages 37 and 38.
In 2009 Garth Thornton spoke in New Orleans, Louisiana, about his career in legislative drafting,
when he was made an honoree of the Tulane University International Legislative Drafting
Institute. Garth said that “Competent law drafters tend to stick with it as a career. Some might
think this surprising because generally speaking it is work that generates no fame, no public
profile or acclaim, no wealth, and on occasion unfair criticism. To those who take to it however,
the work is interesting, challenging and satisfying. It is also creative and positive. Part of the
interest lies in the breadth of the areas both of law and policy which a drafter becomes
acquainted with in the course of his or her work.”
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Sir Peter Graham, KCB, CB, QC, 1934‒2019
The following obituary appeared in The Times, 26 October 2019.
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Peter Wardell Hogg CC, QC, FRSC, 1939‒2020
Peter W. Hogg QC was, as noted in the Dominion-Post newspaper on 12 February 2020,
“a towering figure in the law”. See also the following Toronto Globe and Mail obituary:
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Hogg & Monahan Liability of the Crown (Thomson Canada Ltd) is another
famous textbook of Professor Hogg’s, albeit one that is not mentioned
expressly in that obituary. That obituary does, however, note Professor
Hogg’s PhD in law in 1970 from Monash University in Melbourne. The
thesis for that PhD, adapted suitably, was the first edition of Liability of the
Crown (Law Book Company Ltd, 1971). Professor Hogg’s book on Liability of
the Crown is a remarkable textbook. It is both descriptive and prescriptive.
It is also wonderfully analytical as a work of comparative constitutional law
and admirably concise. So it is widely regarded as “magisterial” (to use the
adjective in Commissioner of Inland Revenue v Medical Council of New
Zealand [1997] 2 NZLR 297 at 327 (CA) per Keith J). Professor Hogg is an inspirational figure for
New Zealanders, especially New Zealand lawyers, and especially New Zealand constitutional
lawyers. It is wonderful that this person who grew up in Lower Hutt, and who (like former
New Zealand Prime Minister Sir Geoffrey Palmer, and former New Zealand Chief Parliamentary
Counsel and President of CALC, Walter Iles QC) attended Nelson college, achieved so much
in the law in Canada and around the common law world, including helping settle the terms of
the Bill for the New Zealand Bill of Rights Act 1990: Keith (2013) 11 NZLPIL 1 at 1, 8, and 9.
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You know CALC is also for editors and translators?

If your office employs editors, translators, or both, please pass this message on!
A diverse range of expertise goes into producing legislation, and for that reason
CALC’s constitution has as its primary objective to promote co-operation on matters of
common interest among Commonwealth persons and others who are, or have been, engaged
not just in legislative drafting but in editing or translating draft legislation too.
Full membership of CALC is open to Commonwealth people who are or have been engaged―
(a) in drafting legislation, or
(b) in editing or translating draft legislation, or
(c) in training people as drafters of legislation.
Whatever the job title, if you work, or have worked, on the proofing, editing, translating, or
similar aspects of legislation then CALC is a place where you can connect with like-minded
people, be part of conferences and other events of interest to those of your skillset, and share
and develop new skills, techniques, and opportunities.
The CALC Council is keen to gauge the level of interest there might be in active membership
from editors, translators, or both.
If you want to dive in, you can join now (membership is free).
To join CALC, use our online registration form.
If you would like more information, email Kate Hannah at K.Hannah@gov.je.
Kate is acting as a first point of contact with a view to establishing an editors and translators
section of CALC.
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Items of interest
Guernsey – elections
In June, Guernsey goes to the polls to elect People’s Deputies
in the Island’s General Election. Following Guernsey’s first
referendum in October 2018 (held in accordance with the
terms of the Electoral System Referendum (Guernsey) Law,
2018), this election will be the first to be held on the basis of
Island-Wide voting, meaning that there will be one electoral
district for the whole Island, rather than the traditional parishbased electoral districts. Each voter will be able to vote for up
to 38 candidates on an outsize ballot paper that may have the
name of one hundred or more candidates on it. Advance voting
(that is, voting at polling stations before the date of the election) is being introduced for the first
time, as are “super polling stations” – polling stations where any elector, from whatever parish,
will be able to vote. (Our leisure centre will even be an advance and super polling station, all at
the same time.) Other changes include the introduction for the first time of the right, in certain
circumstances, to be on the electoral roll without one’s name and address being publicly
available; and provision for the registration of, and the control of expenditure by, political
parties. Guernsey has not had political parties before, but it was expected that the
implementation of Island-Wide voting would likely encourage their formation, and indeed this
has already been seen.
Needless to say, preparing for what the BBC has rather worryingly
described as “the strangest [election] in the world” is a huge
logistical task, and has also posed significant legislative challenges.
Amendments to the main piece of primary legislation governing
elections, the Reform (Guernsey) Law, 1948, have been prepared
and passed in double-quick time – the relevant Amendment Law was
given Royal Sanction at the February meeting of the Privy Council and a raft of secondary legislation has had to be prepared under
similar pressure of time. A stream of queries continues to come into
Chambers, as our new provisions come face to face with practical and political - realities. It’s been a fascinating project, but I think it
fair to say that everyone involved will be relieved when it is all over!
Crown Advocate Jon McLellan
Director of Legislative Drafting
Law Officers of the Crown, Guernsey
(Editor: This item does not reflect
developments after 4 March 2020.)
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New Zealand – declarations of inconsistency – recent developments
In Chief Executive of Department of Corrections v Mark David Chisnall [2019] NZHC 3126
(28 November 2019), Justice Whata of the High Court of New Zealand made New Zealand’s
second declaration of inconsistency under the New Zealand Bill of Rights Act 1990.
A declaration of inconsistency is a judicial declaration to the effect that legislation limits
unjustifiably, and so is inconsistent with, a basic right affirmed by the Bill of Rights Act. The
declaration does not, however, make the legislation concerned in any way invalid or ineffective.
New Zealand’s Supreme Court (by a 3‒2 majority) confirmed the jurisdiction to make such a
declaration, and made the first such declaration (in respect of 2010 legislation limiting
unjustifiably prisoners’ rights to vote in s 12 of the Bill of Rights), in Attorney-General v Taylor
[2018] NZSC 104; [2019] 1 NZLR 213 (SC) (9 November 2018). Ellen France J at [49] said:
[49] In terms of the legislative history, for the reasons given in Baigent nor do we see that the absence of a remedies clause in the
Bill of Rights alters the position.[59] We add that art 25 of the draft Bill attached to the White Paper would have provided for
persons whose rights had been “infringed or denied” to “apply ... to obtain such remedy as the court considers appropriate and
just in the circumstances”.[60] The White Paper said that in most situations covered by the Bill of Rights the courts would be able
to “provide a remedy from their present armoury”.[61] Hence, the White Paper set out various remedies from that armoury
including that:[62]

a person who wishes to take action forbidden by a statute claimed to be in breach of the Bill can seek a declaration.
[59] Simpson v Attorney-General [1994] 3 NZLR 667 (CA) [Baigent] at 676–677 per Cooke P, 691 per Casey J, 698–699 per
Hardie Boys J, 707 per Gault J, and 718 per McKay J.
[60] Geoffrey Palmer “A Bill of Rights for New Zealand: A White Paper” [1984–1985] I AJHR A6 [the White Paper] at 114.
[61] At [10.184].
[62] At [10.184].

The Government has since proposed legislation to remove that declared inconsistency: Electoral
(Registration of Sentenced Prisoners) Amendment Bill (223—1), introduced on 25 February 2020,
and read a first time and referred to the [Justice] committee on 17 March 2020 (extended sitting
on calendar 18 March 2020) for report on or before [date].
In the Chisnall case, Whata J declared retrospective extended supervision orders (ESOs) under
the Parole Act 2002 (as amended by the Parole (Extended Supervision) Amendment Act 2004 and
Parole (Extended Supervision Orders) Amendment Act 2014) to be inconsistent with the right to
be free from double jeopardy (in s 26(2) of the Bill of Rights Act: “No one who has been finally
acquitted or convicted of, or pardoned for, an offence shall be tried or punished for it again”).
But this High Court decision is, apparently, to be appealed, by both parties, to the Court of Appeal.
As the CALC Newsletter March 2018 noted (at pages 9‒11), in February 2018, following decisions
by the High Court and Court of Appeal in Taylor, Cabinet agreed, in principle, to amend the Bill of
Rights to provide for declarations of inconsistency made by the senior courts. Also in February
2018, the Speaker of the House of Representatives referred to its Privileges Committee a question
of privilege about declarations of inconsistency and their implications for Parliament.
The question remains business before the Committee. The New Zealand Bill of Rights
(Declarations of Inconsistency) Amendment Bill (230—1) 2020 was introduced on 18 March 2020.
__________________________________________________________________________
Page 23

CALC Newsletter April 2020

Australia – bushfires affect vast areas
In Australia, extreme and uncontrollable bushfires over the 2019-20 “Black summer”
affected vast areas, including in the Australian Capital Territory, New South Wales,
Northern Territory, Queensland, South Australia, Tasmania, Victoria, and Western Australia.
They resulted in loss of life, property, and wildlife, and extensive environmental destruction.
States of emergency were declared in, and fires threatened, and filled air with smoke in,
many places. On New Year's Day 2020 in New Zealand, a blanket of smoke from the Australian
fires covered the whole South Island, giving the sky an orange-yellow haze. People in Dunedin,
New Zealand, reported smelling smoke in the air. In February 2020, it was reported that
torrential rain across most of south-east Australia had extinguished a third of extant fires.
A federal Royal Commission into National Natural Disaster Arrangements was established
on 20 February 2020 in response to the extreme bushfire season of 2019-20. Submissions will
close on Friday, 3 April 2020. Similar inquiries have also been initiated by States and Territories.

New Zealand – COVID-19 – Parliament agrees to special procedures

New Zealand’s House of Representatives on 19 March 2020 agreed to a motion regarding
special procedures during the COVID-19 epidemic (Government notice of motion No 1
on the final Order Paper for Thursday, 19 March 2020). As an RNZ report of 19 March 2020 says:
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